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July 19, 2001

Ms. Martha W. Barnett

President, ABA Board of Governors

Holland & Knight LLP

Ste 600 315 S Calhoun St

PO Box 810

Tallahassee, FL  32302-0810

Dear Ms. Barnett:

Re:
Recommendation #107D (Resolution re: Standards for the Establishment and Operation of Ombudsman Offices)

The United States Ombudsman Association (USOA), the oldest association of public sector ombudsmen in the United States, has participated from its inception in the work of the American Bar Association’s Ombudsman Committee of the Section of Administrative Law and Regulatory Practice. During the process of writing the “Standards for the Establishment and Operation of Ombudsman Offices” and the accompanying “Report,” the USOA has repeatedly tried to make its views known and to participate in shaping the document. In spite of those repeated efforts, however, the Association finds that it still has serious concerns about the content of the “Standards.” 

In 1969, the American Bar Association and the Administrative Law Section created and endorsed a statement of principles that has been the basis for creation of independent governmental ombudsman offices in the United States and around the world. Those same principles are still used by ombudsman offices to defend and strengthen their authorizing legislation and by policy makers and governments considering the creation of ombudsman offices. That original statement of principles remains a strong and sound document that is recognized in the United States, Canada, and throughout the world as a fundamental description of what a governmental ombudsman should be. 

While the new “Standards” have some good features, they also have some provisions that are a significant departure from the ABA’s 1969 statement of principles that could create serious problems for some, and possibly all, of the USOA members who are ombudsman-practitioners in this country. USOA’s representatives to the committee and its Board of Directors have identified six specific areas of concern within the “Standards.” In no particular order, USOA’s current concerns with the “Standards” are:

· Advocate Ombudsmen: A relatively new section has been added to the “Standards” dealing with what is termed the “Advocate Ombudsman.” The “Standards” presented to the ABA’s House of Delegates last summer did not contain this section, but instead said: “These standards do not apply fully to ombudsmen that have been created by statute to address vulnerable populations.” The section on Advocate Ombudsmen was inserted without Ombudsman Committee approval. In fact, based on communications among Ombudsman Committee members, we believe that a majority of committee members and of the ombudsman associations participating in the committee oppose this section, its name and particularly its provision authorizing an advocate ombudsman “to initiate action in an administrative, judicial, or legislative forum when the facts warrant.” No ombudsman in the United States should be authorized to sue on behalf of a complainant and any supposition to the contrary is a radical departure from the norms of North American ombudsman practice.

The USOA believes “Advocate Ombudsman” is an oxymoron. An ombudsman is not an advocate in the sense in which the term is being used in the “Standards.” Ombudsmen are intended to be impartial fact-finders. Impartiality is one of the defining characteristics of any ombudsman and the USOA is concerned that the section of the “Standards” linking the ombudsman institution with the notion of “advocacy” will fundamentally change the institution and damage it in ways that are difficult to foresee. For instance, the USOA is very concerned that the reference to “advocacy” in the “Standards” might cause confusion about the ombudsman’s role, which would make it more difficult to protect an ombudsman’s records from discovery. Only after an impartial investigation does an ombudsman recommend corrective action. Without the assurance that an ombudsman will approach a complaint in an impartial manner, a government agency would likely be less forthcoming in giving the ombudsman access to records and statements from its employees and would give less credence to an advocate ombudsman’s findings and recommendations. It stretches credibility to believe that an ombudsman can be both an advocate and impartial at the same time. As a defendant may not want to be represented by an impartial attorney, an agency may not be responsive to an Advocate Ombudsman’s recommendations.

Confidentiality in the relationship with both the complainant and the administrative agency is essential to the credibility and effectiveness of governmental ombudsmen. The USOA fears that this relationship might be threatened by judicial decisions that would confuse the role of the “advocate ombudsman” with that of governmental ombudsmen who are impartial fact-finders.

· Confidentiality: Governmental ombudsmen may now disclose anything in their records not required to be kept confidential by law. The “Standards,” on the other hand, would inhibit the governmental ombudsman’s ability to make disclosures that might be crucial to making public disclosure of wrongdoing in government. Without clarification, governmental ombudsmen could no longer issue the type of public investigative reports currently issued. (See proposed language in enclosure.)

· Issues pending in legal forums: Governmental ombudsmen do more than simply resolve disputes. Governmental ombudsmen hold agencies accountable to the public for their actions. Legislative ombudsmen also help to provide legislative oversight. The needs for public accountability and legislative oversight continue, regardless of whether an issue is being litigated. Because legislators and the public remain interested in an ombudsman’s findings and recommendations, a governmental ombudsman should not be prohibited from addressing issues simply because they are pending in an administrative or judicial forum. (See proposed language in enclosure.)

· “Classical” and “Executive” ombudsmen: Since the adoption of the ABA’s statement of ombudsman principles in 1969, the USOA and others have understood the term “classical ombudsman” to mean ombudsmen who are associated with the legislative branch of government. Section G of the “Standards” contains a definition of “classical ombudsmen” that includes in that category any public sector ombudsman who receives complaints, from the public or internally, relating to a single agency. The reality, however, is that “classical ombudsmen” have traditionally been officers of a legislative body. Executive ombudsmen, by contrast, are not housed in the legislative branch of government and thus are not “classical ombudsmen.” This distinction is critical because being in a different branch of government provides structural protection of independence. The USOA is concerned that Section G abandons the historic usage of the term “classical ombudsman” and will contribute to confusion among courts, legislators and policy makers who examine the “Standards” in the future for an understanding of the ombudsman institution. If section G is intended to cover the broad category of public sector ombudsmen as referenced, USOA believes a more appropriate label for this section is “Governmental Ombudsmen.”
· Standards for Governmental Ombudsmen: The “Standards” confuse the different ways governmental ombudsmen can be created. They provide that only general jurisdiction ombudsmen, or those with jurisdiction over two or more agencies, should be created by law and suggest that ombudsmen for single agencies of government not be legislative ombudsmen. In USOA’s opinion, all ombudsmen in government should be created by law and ombudsmen created by legislation may have jurisdiction over one or more agencies. The “Standards” allow only general jurisdiction ombudsmen, or those with jurisdiction over two or more agencies, to be situated in the legislative branch. In fact, however, there is no reason why specialty ombudsmen, that is, ombudsmen for a single agency, may not also be legislative. 

There are other issues of concern that are not addressed in the existing Section G. USOA recommends and supports substitute language for Section G that would eliminate many of these concerns. (See proposed language in enclosure.)

· De-emphasis of investigation: Governmental ombudsmen are distinguished from mediators and other alternative dispute resolution professionals by their ability to investigate impartially and make findings and recommendations. Investigation needs to be a prominent characteristic featured in the “Standards,” rather than one of the multiple, optional ombudsman functions. 

USOA is North America’s oldest national ombudsman association, with members from ombudsman offices in local, state, and federal governments, including offices that have functioned effectively for more than 30 years and are based on a proven model, which is more than 190 years old. The USOA believes that its experience should be acknowledged when the subject is the institution of the ombudsman in government. Over the many months that the “Standards” have been developed, USOA representatives have worked to make the association’s concerns about the content of the “Standards” known. Unfortunately, many of those concerns remain unresolved.

USOA’s Board of Directors asks that changes be made to address the Association’s concerns favorably before the document is considered by the House of Delegates, or that the document be returned to the ABA’s Ombudsman Committee for further work. In the event the Resolution is taken up by the House of Delegates, the USOA Board of Directors asks that it be amended to address our concerns favorably. If the document is not amended to address our concerns favorably or returned to the committee, the USOA asks that the document be withdrawn or defeated.

In making this request, we emphasize that ours are not the only dissenting voices with respect to the current state of the document. Others who disagree with portions of the “Standards” include Professor Larry B. Hill 
, Professor Donald C. Rowat 
, and perhaps most significantly Mr. Bernard Frank 
, one of the individuals chiefly responsible for the drafting of the ABA’s existing statement of principles on the ombudsman in 1969. Disagreement with the current state of the document has also been expressed on behalf of the membership of the Canadian Ombudsman Association, an organization of Canadian ombudsman-practitioners which roughly parallels our own.

The USOA hopes you will consider its concerns. USOA believes that if the “Standards” are passed in their current form, they will irreparably harm institutions that have been created under 

the 1969 ABA resolution on ombudsmen, a document that remains ABA policy today. If USOA can provide additional information, more details on its concerns, or answer any questions, then please contact any of the representatives listed below.

Sincerely yours,

United States Ombudsman Association

Robin Matsunaga, Ombudsman, State of Hawaii
President, United States Ombudsman Association
Ex-officio member of the ABA Ombudsman Committee
Phone: 808-587-0770
E-mail: robin.matsunaga@ombudsman.state.hi.us

Ruth Cooperrider, Deputy Ombudsman, State of Iowa
Board Member, United States Ombudsman Association
USOA representative to the ABA Ombudsman Committee
Phone: 515-281-3712
E-mail: ruth.cooperrider@legis.state.ia.us

Marshall Lux, Ombudsman, State of Nebraska
USOA alternate to the ABA Ombudsman Committee
Phone: 402-471-2035
E-mail: mlux@unicam.state.ne.us
Enclosure: Proposed language on confidentiality, issues pending in legal forums, Section G.
� Larry B. Hill, Professor of Political Science, University of Oklahoma; Ph.D., Tulane University; specializing in the areas of Public Administration, Bureaucracy and the Citizen, Governmental Monitoring Mechanisms, etc.; author, The Model Ombudsman, Princeton University Press, 1977, Essentials of Public Administration, Duxbury Press, 1979, The State of Public Bureaucracy, M.E. Sharp, 1992, Ombudsmen, Bureaucracy, and Democracy, Oxford University Press, forthcoming, and Bureaucracy and Governance, Longman Publishers, forthcoming.


� Donald C. Rowat, Professor Emeritus, Carleton University (Ottawa); Ph.D., Columbia University; specializing in the areas of the Ombudsman, Laws on Access to Government Records, Comparative Public Records, etc.; author, “Ombudsmen for North America,” Public Administration Review, vol. 24, 1964, The Ombudsman – Citizen’s Defender, University of Toronto Press, 1968, and The Ombudsman Plan: The Worldwide Spread of an Idea, University Press of America, 1985.


� Bernard Frank, Ph.D., Muhlenberg College; J.D., University of Pennsylvania; author, “The Ombudsman and Human Rights,” Administrative Law Review, vol. 23, 1970, “The Ombudsman – A Challenge,” International Bar Journal, November 1971, “The Ombudsman – Revisited,” International Bar Journal, May 1975, and “State Ombudsman Legislation in the United States,” University of Miami Law Review, vol. 29, Spring 1975. The ABA Section on Administrative Law and Regulatory Practice recognized Mr. Frank as a Section Fellow on July 9, 2000. He has also been Past Chair of the ABA Section on Administrative Law Ombudsman Committee, the International Bar Association Ombudsman Committee, and the Federal Bar Association Section of Administrative Law Ombudsman Committee. He is also a Past President of the International Ombudsman Institute based in Edmonton, Canada—the only non-Ombudsman ever to hold that office. He received the Order of the North Star from Sweden for promoting the Ombudsman concept around the world.
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