Proposed language to remedy USOA concerns on confidentiality,
issues pending in legal forums and to amend Section G:

Confidentiality: Amend Section B (3) to read:

Confidentiality. Records and other information pertaining to a complaint, inquiry or investigation must be confidential and not subject to discovery, subpoena or other process to compel disclosure. However, the ombudsman may disclose information that is not otherwise confidential by law and does not breach any confidentiality agreement with a complainant or witness, to the extent necessary in the performance of the ombudsman’s duties, or that is necessary to address an imminent risk of serious harm.

* * * *

Issues pending in legal forums: Amend Section C (5) to read:

(5) accept jurisdiction over an issue that is currently pending in a legal forum unless all parties to that action explicitly consent or unless the complaint is brought to a government ombudsman

* * * *

Substitute the following for Section G:

GOVERNMENTAL OMBUDSMAN

G.  In addition to and in clarification of the standards described in paragraphs A-E, a governmental ombudsman—that is, an office with the authority to receive, primarily from the public, complaints against governmental agencies within its jurisdiction, investigate those complaints in an impartial manner, and recommend corrective action when appropriate—should, to the extent practicable:

(1) be created by constitution, local government charter, legislation or ordinance; 

(2) be appointed by the legislative body (or, if that ideal is not possible, by nomination by the executive with confirmation by a designated proportion of the legislative body), preferably more than a majority, such as two-thirds;

(3) have as broad and general a jurisdiction over as many agencies and types of complaints as practical;

(4) be independent from control by any other officer, except for the ombudsman’s responsibility to the legislative body, and:

(a) be appointed to a long term of office, not less that five years, with freedom from removal except for cause, as determined by more than a majority of the legislative body, such as two-thirds;

(b) be free to employ and remove assistants and to delegate administrative and investigative responsibility to those assistants;

(c) grant access to its administrative records to any auditor, inspector general or other investigator authorized by law to conduct financial or program audits, providing that the ombudsman redacts administrative records to remove the names or identity of witnesses or complainants, and providing that case records, other than statistical data, publicly issued reports or case summaries made available to the public, remain confidential and not accessible to such investigators;

(5) have discretionary power to determine what complaints to investigate without regard to whether the issue involved is currently pending in a legal forum and to determine what criticisms to make or publicize;

(6) exercise full powers of investigation, including access to all relevant information and necessary witnesses, and authority to seek enforcement of such access by subpoena;

(7) be authorized to issue public reports and be able to report directly to the legislative body regardless of how appointed or where situated;

(8) afford to any agency, official, or public employee criticized by the ombudsman the opportunity to have advance notice of the criticism and to publish with the criticism an answering statement;

(9) be immune from civil liability on account of official action; 

(10) have authority in law to protect the confidentiality of information within the ombudsman's possession, by shielding that information from any discovery, subpoena or other process to compel disclosure; 

(11) have authority to disclose information that is not made confidential by law or by agreement of the ombudsman, to the extent that such disclosure is necessary in the performance of the ombudsman's duties;

(12) be provided with authority to administer the office’s budget independent from any agency or person over whom the office has jurisdiction; and

(13) be removed by a process that is the reverse of appointment, either by a two-thirds vote of the legislative body or with a two-thirds vote confirming the removal if requested by the executive.

