Dear USOA Members:


As the former USOA presidents who have participated in the ABA Ombudsman Steering Committee, we write to explain why we disagree with John Eddings’ support of the ABA Ombudsman standards in his June 5, 2000, letter to USOA members and the Board of Directors and why the USOA Board voted not to support the standards unless meaningful changes are made. Two of us are state ombudsmen who have served more years than any other government ombudsmen and one of us managed a state ombudsman’s regional office. Together we have more than 50 years of ombudsman experience.


While the Standards have some good provisions, they also create serious problems for some and possibly all USOA members. Unfortunately, they do not set ideal standards which offices that do not meet them can use to seek improvements.


The USOA ABA Committee, on which we serve, has identified six concerns. If you haven’t, we urge you to read the Standards. We won’t repeat what they say. In no particular order, the current concerns are:


Advocate Ombudsmen: This section was inserted without Ombudsman Steering Committee approval. The Standards presented to the ABA’s House of Delegates last summer, which did not contain this section, said: “These standards do not apply fully to ombudsmen that have been created by statute to address vulnerable populations.”


When it became clear to Steering Committee leadership that the standards would not pass without support from the ABA’s Commission on Legal Problems of the Elderly, this section was inserted. We think the intent was to support Long-Term Care Ombudsmen in the 50 states. Federal legislation requires them to be advocates and allows them to pursue court remedies for complainants. But the addition went beyond the intent. The addition creates confusion whether standards for Classical Ombudsmen or Advocate Ombudsmen should be followed for governmental ombudsmen designated to address issues involving a specified population (e.g., children).


“Advocate Ombudsman” is an oxymoron. An ombudsman is not an advocate. Instead of simply blessing Long-term Care Ombudsmen this section blesses creating advocate ombudsmen virtually anywhere. It should refer only to Long-term Care Ombudsmen.


Records of advocate ombudsmen who litigate are subject to discovery and likely can’t be kept confidential. The increases the potential for judicial confusion. Confidentiality for other types of ombudsmen would likely be threatened by poor court decisions about advocate ombudsmen.


Confidentiality: Governmental ombudsmen may disclose anything in their records not required to be kept confidential by law. The Standards make all ombudsman records confidential and appear to prohibit the governmental ombudsman’s ability to make disclosures. Without clarification, we could no longer issue the type of public investigative reports currently issued.


Issues pending in legal forums: Governmental ombudsmen hold agencies accountable. Legislative ombudsmen help provide legislative oversight. Accountability and oversight continue even after an issue is in a legal forum. People and legislators remain interested in an ombudsman’s findings and recommendations. A governmental ombudsman should not be prohibited from addressing issues pending in administrative or judicial proceedings.


Executive ombudsmen: Section G of the Standards contains a definition of Classical Ombudsmen that includes any public sector ombudsman who receives complaints from the public or internally. Classical ombudsmen are legislatively based. Executive ombudsmen are not housed in the legislative branch of government and thus are not classical ombudsmen. The term “Governmental Ombudsmen” would be a more appropriate label for the type of ombudsmen defined in section G.


Classical/Governmental ombudsmen: The Standards confuse the different ways governmental ombudsman can be created. They provide that only general jurisdiction ombudsmen or those with jurisdiction over two or more agencies should be created by law. All ombudsmen in government should be created by law. Ombudsmen created by legislation may have jurisdiction over one or more agencies. The Standards only allow general jurisdiction ombudsmen or those with jurisdiction over two or more agencies to be in the legislative branch. Specialty ombudsmen also may be and are legislative. USOA recommends and supports substitute language for Section G that would eliminate many concerns. 


De-emphasis of investigation: Governmental ombudsmen are distinguished from mediators and other alternative dispute resolution professionals by our ability to investigate impartially and make findings and recommendations. Investigation needs to be prominent rather than one of the multiple, optional ombudsman functions. 


Aside from the above substance concerns, the “process” followed after last summer has repeatedly ignored USOA and its concerns. Ombudsman committee chairs have not answered the association’s legitimate process questions—who is involved, what process is being followed and who is making decisions. Other groups, however, have had a disproportionate influence. Only since other organizations raised concerns about advocate ombudsmen did the leadership consider changes.


USOA is North America’s oldest national ombudsman association with members from ombudsman offices in local, state, and federal governments, including offices that have functioned effectively for more than 30 years and are based on a proven model more than 190 years old.


Yet our organization has not been heeded when we repeatedly expressed our strong disagreements. Because ABA Ombudsman Committee leadership continues to ignore our appeals and has not extended common courtesy to reply to President Eddings’s letters raising questions and making suggestions, and because the Standards still contain provisions that would significantly harm many and perhaps all USOA members, USOA should continue to oppose the current Standards and work for changes, despite pleas to the contrary from John Eddings. 


William P. Angrick II, Citizens’ Aide/Ombudsman, State of Iowa


Dean M. Gottehrer, International Ombudsman Consultant


Marshall Lux, Ombudsman, State of Nebraska


