AMERICAN BAR ASSOCIATION

SECTION OF LABOR AND EMPLOYMENT LAW

EXECUTIVE SUMMARY OF OPPOSITION TO PROPOSED STANDARDS

FOR THE ESTABLISHMENT AND OPERATION 

OF OMBUDSMAN OFFICES

The proposed Standards for the Establishment and Operation of Ombudsman Offices (the Standards) would extend the ABA’s existing policy on ombudsmen to apply to the private as well as the public sector, and would transform general concepts developed for governmental ombudsmen into a “cookie cutter” job description for all ombudsman with rules for when their employers should be held responsible for their acts, omissions and knowledge.  The Section of Labor and Employment Law (the Section) opposes the Standards insofar as they purport to apply to employment situations and issues. The Section is comprised of more than 22,000 lawyers who represent employees, unions, and employers.  The Section Council, which is comprised of lawyers representing each of these constituencies, reached a consensus to oppose the Standards because they would operate to the disadvantage of both employees and employers.  

First, the Standards are a premature attempt to give direction that neither employers nor employees have sought.  Any number of firms and institutions presently use ombudsmen for varying purposes and provide them with varying degrees of authority and independence in programs that are operating well, but would not comply with the Standards’ requirements and would in fact be endangered by them.  Second, existing legal precedent simply does not support the Standards’ promises to insulate employers against notice of wrongdoing to and agency liability for ombudsmen who function in accordance with the Standards, and to protect the confidentiality of information provided to them.  Third, if employers were to cede to ombudsmen the level of authority and independence required by the Standards as a “quid pro quo” for these illusory protections, they would be creating a situation where an ombudsman could abuse his power or miserably fail in his duties without the employer’s knowledge, and thereby submit the unsuspecting employer to liability.  Because most employers will be unwilling to take this risk, particularly in light of the legal uncertainty about whether they would actually receive the promised insulation against notice and agency liability for their ombudsmen, the Standards would operate as a deterrent to the creation of ombudsmen programs.  Finally, the Standards could interfere with employees’ ability to protect their rights under Title VII of the Civil Rights Act of 1964 and other anti-discrimination legislation.  These and other concerns are summarized below and described more fully in the attached Statement of Opposition.

1.  Existing law does not support the Standards’ provision purporting to insulate employers against notice to ombudsmen.  Section F of the Standards provides that an ombudsman who functions in accordance with the Standards “shall not be deemed to be an agent of anyone other than the office of the ombudsman, nor shall any communication to the ombudsman be imputed as notice to anyone else, including the entity in which the ombudsman acts.”  Under the Supreme Court’s recent decisions in Ellerth v. Burlington Industries, 118 S. Ct. 2257 (1998), and Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998), and their progeny, however, employers can have liability for harassment and discrimination of which their ombudsmen were aware.  The question of “notice” in employment situations is complex, involving issues of whether the employer’s complaint procedures were reasonable and clear-cut, and whether the employee’s method of giving notice was reasonable or, if nothing else, at least a reasonable attempt to “avoid harm otherwise.“  The federal courts and the Equal Employment Opportunity Commission (EEOC), which enforces the federal laws prohibiting discrimination and harassment have stressed that an employee who fails to use a specific official procedure for harassment complaints may still be entitled to a remedy if he makes other efforts to avoid harm, such as filing a union grievance (or, equally plausible, taking the complaint to an ombudsman).  Thus, until more guidance is forthcoming from the courts, it is premature for the ABA to promulgate Standards that purport to insulate employers against notice to their ombudsmen of employment law violations.

2.  Existing law on the application of agency principles to ombudsmen does not support the position taken by the Standards.  Neither the Standards nor the accompanying Report cite any authority for their assertion that an ombudsman who functions in accordance with the Standards will not be an agent of his or her employer.  To the contrary, the courts have in fact deemed ombudsmen to be agents of their employers, see, e.g., John Street Leasehold, LLC v. Capital Management Resources, L.P., 2001 WL 310629 (S.D.N.Y., 2001)(FDIC ombudsmen were agents of the FDIC). Moreover, employers might be held responsible for the acts or omissions of their ombudsmen on a tort theory of negligent hiring or retention, if not on theories of vicarious liability.  In short, the Standards are a premature and inadequate attempt to address the question of employer insulation against liability for ombudsmen.

3.  The Standards’ provisions on confidentiality are confusing, contradictory, and contrary to existing law.  The Standards forbid ombudsmen to disclose any information provided in confidence while also permitting them, at their discretion, to disclose nonconfidential information, and confidential information “so long as doing so does not reveal its source.” See Section C (3).  These provisions create numerous questions about whether and when ombudsmen will be deemed to have a duty (or a right) to exercise their discretion or seek the complainant’s permission to make disclosures to their employers and whether knowledge of the information will be imputed to an employer whose ombudsman fails to do so.  Further, employers can have no confidence that the Standard’s promise of confidentiality will be recognized by the courts.  In the only federal appellate case to decide the issue to date, Carman v. McDonnell Douglas Corp., 114 F.3d 790, 793-94 (8th Cir.1997), the Eighth Circuit directed an employee ombudsman to disclose all records relating to the plaintiff, other individuals, and various topics, including the ombudsman’s meeting notes regarding the plaintiff’s claims of age discrimination in layoffs.

4.  The Standards’ Provisions on Independence and Impartiality Are Inappropriate and Unworkable In An Employment Setting.  The Standards provide in Section C-1 that the important factors in assessing independence are “whether anyone subject to the ombudsman’s jurisdiction or anyone directly responsible for a person under the ombudsman’s jurisdiction (a) can control or limit the ombudsman’s performance of assigned duties or (b) can, for retaliatory purposes, (1) eliminate the office, (2) remove the ombudsman, or (3) reduce the budget or resources of the office.”  In other words, if the boss of anyone subject to the ombudsman’s jurisdiction, which could include the entire supervisory chain up to the CEO, can “control or limit” the ombudsman’s job performance, then the ombudsman may not possess sufficient independence.  This degree of independence from the control, evaluation, and oversight applicable to most other employees radically increases the possibility that an ombudsman could abuse his power, or miserably fail in his duties, without the employer’s knowledge, and thereby submit the unsuspecting employer to liability.  Further, the Standards create the certainty of extensive litigation over whether employer decisions to eliminate the ombudsman’s office, reduce its budget, or remove the ombudsman from office were taken for “retaliatory” reasons. As to impartiality, Section C (2) of the Standards permits an ombudsman to become an advocate “where the process demonstrates a need for it” or, in other words, to take on the role of a quasi “inspector general,” without endangering his or her “impartiality.”  This is inappropriate in employment matters.

5.  The Standards Call For More Authority For Ombudsman Than Most Employers Will Be Willing To Give.  The Standards make it clear in Section A that, in order to obtain insulation against notice to an ombudsman and liability for his or her acts or omissions, the ombudsman should have authorities that many employers will find unworkable and legally perilous, such as: authority to sue the employer if the ombudsman disagrees with the employer’s interpretation of its own charter policies or the law regarding the ombudsman’s authority or jurisdiction; authority to decline to act on a complaint, even if the complaint falls within the ombudsman’s jurisdiction;  and, for a “classical” or pubic sector ombudsman, the authority to issue public reports regarding his investigations of his co-workers and advocate for change both within the entity and publicly. 

6.  The Standards’ provisions on removal of an ombudsman are unnecessary and will spawn litigation about whether an ombudsman was disciplined or removed from office for “good cause” or by means of a “fair” procedure.”  This protection is unnecessary since ombudsman already have all the rights and remedies available to other employees.  Many employers will simply conclude that they do not need an ombudsman badly enough to take on this additional risk of litigation that the Standards impose.  

7. 
The Standards could interfere with employees’ ability to protect their rights under Title VII of the Civil Rights Act of 1964 and other anti-discrimination legislation.  By complicating and confusing internal employee complaint procedures and confidentiality standards, the Standards could increase the risk that employees will choose the wrong path to protect their rights, and thereby lose them or at least face increased legal hurdles and expenses in order to attain them. 

Conclusion:  To the extent that they purport to apply to employment matters, the Standards are unwarranted, inappropriate, and, in many respects, legally unsupportable.
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The proposed Standards for the Establishment and Operation of Ombudsman Offices (the Standards) would substantially broaden the ABA’s existing policy on ombudsmen, which currently recommends only that federal, state and local governments consider establishing ombudsmen for limited purposes.
   The Standards advocate the greater use of ombudsmen in the private as well as the public sector, and transform general concepts originally developed for governmental ombudsmen into specific and rigorous criteria that all ombudsmen must meet.  They recommend that  voluntarily appointed ombudsmen in the private sector should have the same level of independence from employer oversight, and most of the same authorities, as statutorily or judicially prescribed ombudsmen.  They purport to insulate employers against agency or notice liability with respect to ombudsmen who possess the level of independence and authority they prescribe, suggesting that employers whose ombudsmen fall short of these criteria would be open to liability for notice to or the acts or omissions of their ombudsmen, who indeed apparently could not be deemed “ombudsmen.”  If the Standards are adopted, the ABA would be effectively encouraging courts to follow the Standards’ rules on how ombudsman offices should be established and operated and when the employers of ombudsmen should be held responsible for their acts or omissions, and their knowledge.

The Section of Labor and Employment Law (the Section) opposes the Standards insofar as they purport to apply to employment situations and issues. The reasons for this opposition are described more fully below.  In summary, any number of firms, institutions and the courts presently use ombudsmen for varying purposes, and provide them with varying degrees of authority and independence in programs that are operating well.  There has been no outcry by current or prospective employers of ombudsmen for ABA or other guidance to create a “cookie-cutter” approach to determining who can and cannot appropriately be called an “ombudsman” or to establish rules for determining employer liability for notice to and the acts and omissions of ombudsman.  The Standards are thus a premature solution to a problem that has not materialized for employers.

Further, the Standards are not supported by existing legal precedent, and in fact run contrary to the little precedent that does exist on some of the issues they address.   In particular, the law on the degree to which employers can be protected against the imputation of notice to and agency liablity for the acts or omissions of ombudsmen, and the degree to which ombudsman confidentiality can be protected against discovery, is too unsettled and too early in its development to warrant the pronouncements of the Standards on these subjects.  Given this uncertainty in the law,  the ABA should refrain from recommending to employers that they extend to ombudsman the broad authorities and degree of independence that the Standards require as a condition for obtaining the promised insulation against agency liablity and notice.  Otherwise,  rather than increasing the use of ombudsmen in employment settings, the Standards are likely to operate as a deterrent to their use, and to increase rather than decrease the number of employment disputes that result in litigation.  

The Section is comprised of more than 22,000 lawyers who represent employees, unions, and employers.  The Section Council, which is comprised of lawyers representing each of these constituencies, reached a consensus to oppose the Standards because they would operate to the disadvantage of both employees and employers.

I.
The Existing Law on the Application of Notice and Agency Principles to Ombudsmen Does Not Support the Position Taken by the Standards:

The centerpiece of the Standards--the Notice provision in Section F--provides that:

An ombudsman who functions in accordance with these standards shall not be deemed to be an agent of anyone other than the office of the ombudsman, nor shall any communication to the ombudsman be imputed as notice to anyone else, including the entity in which the ombudsman acts.

As discussed more fully below, many employers will find it objectionable, legally perilous, and impossible as a practical matter to accord to an ombudsman the level of authority, independence and freedom from oversight that the Standards require in order to obtain the protection of Section F.  Even if they were willing to do so, however, there are serious questions about whether government enforcement agencies and the judiciary would accept the insulation against agency and notice problems that Section F purports to provide.  Employers face the possibility that a jury or court will determine, after the fact, that their ombudsmen were agents of the entity, or that notice to them of wrongdoing operated as notice to the entity, even if the entity’s ombuds program met all of the proposed Standards.  


The “Notice” Issue: The question of when notice to an ombudsman of entity wrongdoing will be imputed to the entity is of particular concern in discrimination, harassment and other employment law matters.  Under the Supreme Court’s recent decisions in Ellerth v. Burlington Industries, 118 S. Ct. 2257 (1998), and Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998), employers seeking to avoid liability for supervisory harassment of their employees must show, among other things, that (1) they took reasonable steps to prevent harassment from occurring in the first place (usually including having an effective and clear complaint procedure), (2) they took reasonable steps to correct any harassment of which they had notice, and that (3) the plaintiff unreasonably failed to complain of the harassment or to avoid harm otherwise.  Thus, in cases where the plaintiff fails to complain of harassment or follow the correct complaint procedure, the question becomes one of whether his or her failure was reasonable considering all the circumstances, and even if it wasn’t, whether he or she took reasonable steps to “avoid harm otherwise.”


Under Section C (3) of the Standards, the ombudsman’s duty of confidentiality, discussed more fully below, would preclude him or her from notifying the employer of any information the complainant wishes to keep confidential.  If the harassed employee is unhappy with the ombudsman’s response, however, and later files a lawsuit against the employer, he or she will undoubtedly argue that a complaint to the ombudsman is notice to the employer or, at least, a reasonable attempt to complain and avoid harm.  Employers who have an additional (or separate) complaint procedure for discrimination or harassment complaints might reply that the complaint to the ombudsman was not notice to the employer because the employee used the wrong complaint procedure.  The federal Equal Employment Opportunity Commission (EEOC), the agency authorized to enforce the federal laws prohibiting discrimination and harassment, has stressed, however, that an employee’s failure to use the employer’s precise procedure for harassment complaints is not necessarily dispositive of the question of whether the employee availed him/herself of corrective opportunities.  If the employee makes other efforts to avoid harm, such as filing a union grievance about the harassment, then, in the EEOC’s view, the employee could be said to have satisfied his/her obligations under Faragher and Ellerth.  See EEOC Enforcement Guidance: Vicarious Liability for Unlawful Harassment by Supervisors (June 18, 1999). 


Some courts have agreed.  For example, the Fifth Circuit denied summary judgment to the employer in Watts v. The Kroger Company, 170 F.3d 505 (5th Cir. 1999), on the grounds that the employee’s decision to ignore the employer’s complaint procedure and to instead file a union grievance complaining of harassment was not unreasonable, and that the grievance was an adequate action to avoid harm. In  Hirase-Doi v. U.S. West Communications, Inc., 61 F.3d 777, 785 (10th Cir. 1995), the Tenth Circuit cited the Restatement (Second) of Agency § 27, in holding  that an employee policy manual stating that complaints of discrimination may be made “internally” to union officials invested the union officials with apparent authority on behalf of the employer, and that statements made to a union official but never passed on to the employer therefore could constitute notice to the employer.  The court reversed the grant of summary judgment to the defendant on the sexual harassment claims.  See also Green v. Servicemaster Co., 66 F. Supp.2d 1003 (N.D.Iowa 1999) (Plaintiff’s complaint to union shop steward created a question of fact as to the reasonableness of her effort to “avoid harm otherwise,” since this was a “corrective mechanism to avoid harm”).  The EEOC and courts might well apply similar reasoning to an employee’s decision to first complain to an ombudsman instead of following the official complaint procedure, leaving the employer with liability for an offense of which it never received actual notice.

The Standards’ purported insulation against notice liability falls sway to other problems as well.  For example, an ombudsman’s inability to identify the complainant to the employer will likely preclude the employer from identifying the perpetrator and thereby preventing harm to other individuals.  Yet, under Ellerth and Faragher, the duty to prevent harassment is as important as the duty to correct the effects of harassment that has occurred.   Other employees who are later victimized by the same perpetrator may have an argument that the employer was “on notice” through the ombudsman of the perpetrator’s harassing tendencies, even though the ombudsman never disclosed this information to the employer. 

In short, the question of “notice” in employment situations is far more complex than meets the eye, involving issues of whether an employee’s decision to ignore the official complaint procedure and instead take his or her concerns to an ombudsman was reasonable under all the circumstances, and whether a complaint to an ombudsman was, if nothing else, at least a reasonable attempt to “”avoid harm otherwise.”  Until more guidance is forthcoming from the courts, it is premature for the ABA to promulgate Standards that promise freedom from notice liability to employers whose ombuds programs meet criteria that have not yet been tested in litigation. 

The Agency Issue: Neither the Standards nor the accompanying Report cite any authority for their assertion that an ombudsman who functions in accordance with the Standards will not be an agent of his or her employer. To the contrary, the courts have in fact deemed ombudsmen to be agents of their employers in some circumstances.  See, e.g., John Street Leasehold, LLC v. Capital Management Resources, L.P., 2001 WL 310629 (S.D.N.Y., 2001)(FDIC ombudsmen were agents of the FDIC so that lawsuit against the FDIC was res judicata as to subsequent lawsuit against them).   Nevertheless, there is a paucity of reported case law on when and under what circumstances an ombudsman’s acts and omissions can be attributed to the employer. The issue has enormous ramifications for employer liability for discrimination, harassment, and employment torts. On the one hand, if ombudsmen are deemed to be agents, then employers may be bound by their ombudsmen’s acts and omissions, including, for example, their failure to act promptly or aggressively enough to resolve discrimination/harassment complaints, and their negligence.  On the other hand, if ombudsmen are not deemed to be agents, their employers may well be precluded from relying on their ombudsmen’s efforts and successes in resolving complaints as proof of the employer’s preventive and corrective efforts.  

Irrespective of what the Standards provide, it may be difficult to convince a court, and even more so a jury, that an ombudsman who is on the payroll of the employer, is designated by the employer to act on its behalf, and is performing an employment relations service from which the employer derives benefit and good will, is not the employer’s agent when acting within his authority and jurisdiction.  For example, it is hard to imagine an employer escaping liability for the acts or omissions of a “rogue” ombudsman who advised a complainant to engage in a violent and vigilante type response to the actions of a co-worker.   Employers might be held responsible on a tort theory of negligent hiring or retention, if not on theories of vicarious liability.
   

This prospect thus brings into clear focus the problem caused by placing the ombudsman on a pedestal, independent from the degree of control, evaluation, and oversight applicable to most other employees, thereby increasing the possibility that an individual in this important position could abuse his power, or miserably fail in his duties, without the employer’s knowledge, and thereby submit the unsuspecting employer to liability.

II.
The Standards’ Provisions on Confidentiality are Confusing, Contradictory, and Contrary to Existing Law:

The confidentiality provisions of the Standards, set forth in Section C (3), apparently are intended to prevent employers from obtaining notice of complaints made to their ombudsmen, and presumably to insulate them from liability for that notice.  Their efficacy in doing so, however, is highly questionable, as discussed more fully below.

On one hand, the Standards forbid the ombudsman to disclose any information provided in confidence.
  On the other hand, however, they permit the ombudsman, at his or her discretion, to disclose nonconfidential information, and confidential information “so long as doing so does not reveal its source.” See Section C (3).  These provisions actually increase rather than diminish the confusion over whether and when notice to the ombudsman will be deemed notice to the employer.  For example, the Standards as drafted raise questions about:

--Whether ombudsmen have a duty (or a right) in some cases to exercise their discretion to make disclosures to their employers of nonconfidential information or confidential information that does not reveal its source, and whether knowledge of that information should be imputed to the employer if the ombudsman fails to disclose it; and 

--Whether ombudsmen have a duty in some cases to seek a complainant’s consent to identity him to the employer, and whether knowledge of the identity will be imputed to the employer if the ombudsman fails to seek such permission and the complainant asserts that he would have given permission if asked.

These questions are particularly acute in cases where the ombudsman receives complaints of harassment or discrimination.  If an ombudsman can disclose any information, it may be difficult for the employer to avoid the imputation of notice if an employee contends that he/she did not specifically prevent the ombudsman from giving the employer certain information, or that the ombudsman never asked whether he could make further disclosures. 

Further, the Standard’s requirement that confidentiality be accorded the complaints and records of the ombuds office may well be overridden for purposes of federal court enforcement of federal law.  In the only federal appellate case to decide the issue to date, Carman v. McDonnell Douglas Corp., 114 F.3d 790, 793-94 (8th Cir.1997), the Eighth Circuit refused to recognize an “ombudsman privilege” and directed an employee ombudsman to disclose all records relating to the plaintiff, other individuals, and various topics, including the ombudsman’s meeting notes regarding the plaintiff’s claims of age discrimination in layoffs. See also Solorzano v. Shell Chemical Co., 200 WL 1145766 (E.D. La. 2000), aff’d __F.3d __(5th Cir. May 18, 2001)(Table No. 00-31191(denying employer motion to protect ombudsman files from discovery, finding that federal law does not recognize an ombudsman’s privilege, and declining to hold that the policy of the Louisiana Mediation Act recognizing a privilege for mediation is sufficiently compelling to be applied as a matter of federal common law to protect ombudsman records in a Title VII case). Cf. Miller v. Regents of University of Colorado, 188 F.3d 518 (Table)(10th Cir. 1999) (unpublished) (declining to decide whether to recognize an ombudsman’s privilege because the lower court ruling did not affect the substantial rights of the parties).  The confidentiality provisions may also be overridden to the detriment of employees.  In Dring v. McDonnell Douglas Corp., 58 F.3d 1323 (8th Cir.1995), for example, although there was no discussion of ombudsman privilege, evidence that the plaintiff had complained about age discrimination to an ombudsman was deemed to demonstrate her knowledge at the time that she was a victim of age discrimination.  Accordingly, the statute of limitations for filing an EEOC charge of age discrimination began to run at that time, and her charge was therefore untimely.  

Finally, the purported confidentiality required by the Standards may be subject to being overridden by numerous reporting requirements imposed on employers by various federal agencies (the Justice Department, the SEC, the FDA, the FAA, financial-institution regulators, etc.), and by a number of state and local agencies as well.  Obviously, questions will arise concerning whether the knowledge of the ombuds office must be included in these reports, and because there is criminal liability in some cases for violations of the reporting duties, employers will want to know the answer with certainty.

Given the unsettled state of the law on ombudsman confidentiality and privilege at this point, combined with the unsettled state of the law on when a complaint to an ombudsman of harassment or other wrongdoing constitutes notice to the employer (or at least represents reasonable care on the part of the complainant to avoid harm), few employers will be willing to accord to their ombudsmen the level of confidentiality required by the Standards and risk the possibility that complaints to the ombudsman will nevertheless be deemed notice to them of the alleged wrongdoing. 

III. 
The Standards’ Provisions on Independence and  Impartiality Are Inappropriate And Unworkable In An Employment Setting

Independence:  As discussed above, the Standards direct that ombudsmen must have a very high level of independence and autonomy if their employers are to obtain insulation from notice to them of wrongdoing and from liability for their acts or omissions.   With respect to independence, the Standards provide in Section C-1 that:

In assessing whether an ombudsman is independent in structure, function, and appearance, the following factors are important: whether anyone subject to the ombudsman’s jurisdiction or anyone directly responsible for a person under the ombudsman’s jurisdiction (a) can control or limit the ombudsman’s performance of assigned duties or (b) can, for retaliatory purposes, (1) eliminate the office, (2) remove the ombudsman, or (3) reduce the budget or resources of the office.

In other words, if the boss of anyone subject to the ombudsman’s jurisdiction, which in many situations would include the entire supervisory chain up to the CEO of the company, has any ability to “control or limit” the ombudsman’s job performance, then the ombudsman does not possess the independence required by the Standards.  One’s job performance can be controlled or limited by, for example, evaluations, denials of pay raises, the addition or elimination of duties, etc., and other actions that employers frequently take for legitimate business reasons.  Moreover although the predicate “for retaliatory purposes”(with respect to the Standards’ limits on the employer’s right to eliminate the ombudsman office, reduce its budget or resources, or remove the ombudsman) was proposed in an effort to confine these additional broad limitations on an employer’s normal business operations, employers will still face extended litigation brought by ombudsmen over the legitimacy of their reasons for taking any of these actions.  In sum, few employers will be willing to accept these exceedingly broad limitations on their ability to conduct normal business operations and manage their work force, and the accompanying likelihood of litigation regarding the legitimacy of their actions. 

The level of independence and authority accorded the ombudsman under the Standards has other potential ramifications as well.  For example:

--There may be a question over whether the degree of independence of the ombuds office creates sufficient separation between the ombudsman and the employer to permit plaintiffs to avoid the intracorporate conspiracy doctrine
 and sue the employer and its ombudsman as co-conspirators under the civil rights conspiracy statute, 42 U.S.C. §1985, which makes it unlawful for two or more persons to conspire to deprive another of his or her civil rights, and which has been deemed applicable to employment discrimination. 

--There may be a question as to whether an ombudsman is so independent from the employer that he would be treated as an outside investigator for purposes of the Federal Fair Credit Reporting Act, when conducting investigations of employee wrongdoing, such that the consents, disclosures and other actions required by the Federal Fair Credit Reporting Act (FFCRA) would have to be provided.
 

--There may be a question as to whether the ombudsman would be required to respond separately to discovery requests directed to the employer, or whether it would instead be necessary to add the ombudsman as a Rule 19 defendant.  Obviously, this is a matter of concern to the attorneys of employees, for whom there would be added discovery issues.  There are a host of subsidiary questions, including but not limited to: (a) who pays for counsel for the ombudsman; and (b) if the ombudsman does not provide the documents/information requested in discovery, who is accountable for any sanctions imposed?  


Impartiality:  With respect to impartiality, the Standards state in Section C (2), inter alia, that:

Impartiality does not preclude the ombudsman from developing an interest in securing changes that are deemed necessary as a result of the process, nor from otherwise being an advocate on behalf of a designated constituency. The ombudsman may become an advocate within the entity for change where the process demonstrates a need for it.

In other words, the Standards permit an ombudsman to take on the role of a quasi “inspector general” within a company, and to advocate for changes that he or she believes are appropriate, without endangering his or her “impartiality”.  Most employers will find this to be an unacceptable departure from what they have generally regarded as the role of an ombudsman—that of a solver of problems that are brought to the office, and not that of a quixotic inspector general.

IV.
The Standards Call For More Authority For Ombudsman Than Most Employers Will Be Willing To Give

The Standards make it clear that, in order to obtain insulation against notice to an ombudsman and liability for his or her acts or omissions, any entity with an ombudsman should establish the office pursuant to either a legislative enactment or a publicly available
 written policy (charter) that sets forth the role and jurisdiction of the ombudsman and provides him or her with certain delineated authorities.
   Employers will likely conclude that it is unworkable and legally perilous to cede to ombudsmen many of the authorities delineated in the Standards, particularly given the uncertainty as to whether the Standards’ purported protection against notice and liability has any legal viability.  For example, the Standards provide that an ombudsman’s authorities should include:

-- Authority to “initiate litigation to enforce or protect the authority of the office as defined by the charter, as otherwise provided by these standards, or as required by law.”  See Section A (8).  This of course would allow an ombudsman to sue his employer if the ombudsman disagreed with the employer’s interpretation of its own charter policies regarding the ombudsman’s jurisdiction or authority.  Further, the right given the ombudsman to sue to protect the authority of his or her office “as otherwise provided by the Standards” is a very broad and unclear permit that itself would undoubtedly spawn clarifying litigation.  Moreover, the ombudsman presumably would be entitled to use company time and resources to pursue the litigation, and remain on the company payroll while doing so.   Few employers will find their desire for an ombudsman to be so great as to warrant ceding this level of authority to him or her. 

-- Authority to exercise discretion to accept or decline to act on a complaint or question, presumably even if the complaint or question falls within the ombudsman’s jurisdiction as defined in the charter.  See Section A (2).   The failure to act on a complaint that is within the ombudsman’s jurisdiction could have serious legal ramifications and open the employer to liability for negligent hiring/retention/supervision or other liability for the employer’s failure (through its ombudsman) to act to prevent further harm from a situation known to the ombudsman.   

--Authority to act on the ombudsman’s own initiative to address issues within his or her jurisdiction, see Section A (3), whereas some employers will prefer to limit the ombudsman’s authority to addressing specific complaints brought to him or her.  

--Authority to function by any of the means listed in Section A (7) (a)-(h), which incude the functions of conducting investigations, identifying complaint patterns and trends, and engaging in educational efforts, for example.  Not all employers will want their ombudsmen to perform all these functions.  Yet, the Preamble to the Standards make clear that any ombudsman program that deviates from the Standards should be brought into compliance over time. 

In a recent addition to the Standards, the drafters have defined three “categories” of ombudsmen—classical, organizational and advocate ombudsmen.  With respect to each of these categories, the Standards direct that “in addition to and in clarification of” the authorities laid out in Section A, these ombudsman should have certain additional authorities, many of which are confusing and contradictory, and which employers will find unacceptable.

--The classical ombudsman is described in Section G as one who works in the public sector and addresses public or internal complaints, including actions and failures to act of government employees. Under the Standards, such an ombudsman should be authorized to investigate his public sector coworkers, issue public reports regarding his findings, and then advocate for change both within the entity and publicly.  Thus, under the Standards’ recommendation, a public sector ombudsman who concluded, rightly or wrongly, that a coworker had engaged in wrongdoing would have the authority to “go public” with his or her findings, and publicly criticize the governmental entity if it declined to take the action he or she recommended.  This is contrary to the concept, embodied in the Federal and most local and state “Freedom of Information Act” statutes, that files relating to internal employment matters are exempted from public disclosure requirements.  Many government employers that otherwise might favor ombudsman programs will be unwilling to adopt them if they are to be saddled with the prospect of their ombudsmen airing the government’s “dirty linen”.

--“Organizational ombudsmen”, described in Paragraph H of the Standards, presumably would include ombudsmen dealing with employment issues in the private sector.  It is unclear whether these provisions are intended to limit or expand the authorities described in Section A
.  In any event, to the extent that Section H is intended to direct that employment ombudsmen in the private sector should be authorized to initiate investigations or inquiries without having received a complaint or request to do so, initiate formal investigations that result in a determination of fact or law, advocate for change within the company, or issue reports to the public, as Section H provides,  many employers will consider it unacceptable to cede these authorities to ombudsmen.

V.
The Provisions on Removal of An Ombudsman Are Unnecessary And Will Spawn Litigation.

The Standards also include limitations on the right of the employer to remove the ombudsman from office, and many employers will find these limitations to be unacceptable.   Section E of the Standards states that the ombudsman charter “should provide for the discipline or removal of the ombudsman from office for good cause by means of a fair procedure.”  In cases involving written policies such as this, the question of whether there was “good cause” to terminate the employee frequently winds up in protracted litigation before a jury.  Under these Standards, the question of whether a termination or disciplinary procedure was “fair” would also likely be a jury question.  Moreover, the Standards constrain the employer in disciplining the ombudsman as well as in terminating him, thereby adding another basis for litigation. These protections are unnecessary since ombudsmen already  have all the rights and remedies available to other employees.  Many employers will simply conclude that they do not need an ombudsman badly enough to take on the risk of litigation that this aspect of the Standards imposes.

VI.
The Proposed Standards Interfere with the Congressional Goals in Enacting Fair Employment Legislation: Ending Discrimination and Making Victims Whole

Many of the persons Congress sought to protect in enacting the fair employment statutes have little or no legal sophistication.  Because the enforcement process begins with actions taken by lay men and women, it is essential that they not be encumbered by confusion and technicalities.  In Love v. Pullman Co., 404 U.S. 522, 523–24 (1972), the Court rejected a construction of the charge-filing requirements that would readily have led to confusion and loss of rights, stating: “Such technicalities are particularly inappropriate in a statutory scheme in which laymen, unassisted by trained lawyers, initiate the process.”  The “keep it simple” imperative of Love v. Pullman Co.  applies with equal force to employees’ use of internal  complaint procedures, such as the adequate internal complaint procedures encouraged by the Supreme Court in its recent decisions in  Faragher v. City of Boca Raton, 524 U.S. 775 (1998) and Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998),  discussed above, and also in Kolstad v. American Dental Association, 527 U.S. 526 (1999), dealing with the circumstances under which employers will be liable for punitive damages in discrimination cases.  


As we have pointed out, if an employer with an internal complaint procedure also establishes an ombuds office that complies with the proposed Standards, unsophisticated employees might well consider themselves to have a choice of procedures--one of which will protect their rights and one of which might extinguish their rights--with no clear idea of what is at stake, no clear sense that they need professional advice in making their choice, and no clear place to go for such advice.  This situation is an intolerable restriction of the clear Congressional and judicial command that access to the benefits of the fair employment laws must be kept easy so that the rights of the legally unsophisticated will not be lost.  As discussed above, there is substantial doubt as to whether the courts will allow the proposed ombuds standards to extinguish substantive rights in this readily foreseeable fashion.  However, the very process of sorting through the legal mess that would unintentionally be created by adoption of the proposed standards runs directly counter to part of the Supreme Court’s rationale in handing down Faragher and Ellerth: resolving claims of discrimination and harassment by the adoption of clearly available procedures that avoid the need for litigation.  Adoption of the Standards would bring about the least desirable result in this important field of law: the multiplication of transaction costs for both plaintiffs and defendants with no offsetting benefit.

CONCLUSION

To summarize, developments in labor and employment law over the past several years have overtaken the Standards’concept of ombudsmen.  Federal and state anti-discrimination and other laws protective of employee rights teach that these rights are protected administratively at public expense and are the continuing nondelegable responsibility of employers, who have court-enforced affirmative obligations to investigate and promptly redress complaints of employment discrimination, harassment and other wrongdoing.  Ombudsmen, as conceived by the Standards,  could not relieve employers of this obligation and would instead interject confusion  and place employees and their employees in intolerable conflicts of obligation and inclination. 

The Standards contain too many contradictions, too many uncertainties, and raise too many questions to warrant the ABA’s endorsement at this time.  Given these uncertainties and questions, and the potential for litigation and liability that they bring, it is doubtful that many of the law firms or legal departments represented in the House of Delegates or on the Board of Governors have in place or would be willing to adopt an employee ombudsman program that would meet the criteria set forth in the Standards.   By the same token, the ABA should not encourage the adoption of ombudsman programs by other employers, most of whom would be far less sophisticated and knowledgeable than ABA members about the ramifications of such a program. 
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RECOMMENDATION


RESOLVED, that the American Bar Association supports the greater use of “ombudsmen” to receive, review, and resolve complaints involving public and private entities.


FURTHER RESOLVED, that the American Bar Association endorses the Standards for the Establishment and Operation of Ombudsman Offices dated  August 2001. STANDARDS
 FOR THE ESTABLISHMENT AND OPERATION OF OMBUDSMAN OFFICES.

PREAMBLE


Ombudsmen
 receive complaints and questions from individuals concerning people within an entity or the functioning of an entity. They work for the resolution of particular issues and, where appropriate, make recommendations for the improvement of the general administration of the entities they serve.  Ombudsmen protect: the legitimate interests and rights of individuals with respect to each other; individual rights against the excesses of public and private bureaucracies; and those who are affected by and those who work within these organizations.


Federal, state and local governments, academic institutions, for profit businesses, non-profit organizations, and sub-units of these entities have established ombudsmen offices, but with enormous variation in their duties and structures.  Ombudsman offices so established may be placed in several categories: A Classical Ombudsman operates in the public sector addressing issues raised by the general public or internally, usually concerning the actions or policies of government entities or individuals.  An Organizational Ombudsman may be located in either the public or private sector and ordinarily addresses problems presented by members, employees, or contractors of an entity concerning its actions or policies.  Both types may conduct inquiries or investigations and suggest modifications in policies or procedures.  An Advocate Ombudsman  may be located in either the public or private sector and like the others evaluates claims objectively but is authorized or required to advocate on behalf of individuals or groups found to be aggrieved.


As a result of the various types of offices and the proliferation of different processes by which the offices operate, individuals who come to the ombudsman office for assistance may not know what to expect, and the offices may be established in ways that compromise their effectiveness.  These standards were developed to provide advice and guidance on the structure and operation of ombudsmen offices so that ombudsmen may better fulfill their functions and so that individuals who avail themselves of their aid may do so with greater confidence in the integrity of the process.  Practical and political considerations may require variations from these Standards, but it is urged that such variations be eliminated over time.


The essential characteristics of an ombudsman are:



independence 



impartiality in conducting inquiries and investigations, and



confidentiality.


ESTABLISHMENT AND OPERATIONS

A.
An entity undertaking to establish an ombudsman should do so pursuant to a legislative enactment or a publicly available written policy (the “charter”) which clearly sets forth the role and jurisdiction of the ombudsman and which authorizes the ombudsman to:

(1)
receive complaints and questions about alleged acts, omissions, improprieties, and systemic problems within the ombudsman’s jurisdiction as defined in the charter establishing the office

(2)
exercise discretion to accept or decline to act on a complaint or question

(3)
act on the ombudsman’s own initiative to address issues within the ombudsman’s prescribed jurisdiction

(4)
operate by fair and timely procedures to aid in the just resolution of a complaint or problem

(5)
gather relevant information 

(6)
resolve issues at the most appropriate level of the entity

(7)
function by such means as:

(a)
conducting an inquiry

(b)
investigating and reporting findings

(c) 
developing, evaluating, and discussing options available to affected individuals

(d)
facilitating, negotiating, and mediating

(e)
making recommendations for the resolution of an individual complaint or a systemic problem to those persons who have the authority to act upon them

(f)
identifying complaint patterns and trends

(g)
educating

(h)
issuing periodic reports, and 

(i)
advocating on behalf of affected individuals or groups when specifically authorized by the charter

(8)
initiate litigation to enforce or protect the authority of the office as defined by the charter, as otherwise provided by these standards, or as required by law.

QUALIFICATIONS
B.
An ombudsman should be a person of recognized knowledge, judgment, objectivity, and integrity.  The establishing entity should provide the ombudsman with relevant education and the periodic updating of the ombudsman’s qualifications.  

INDEPENDENCE, IMPARTIALITY, AND CONFIDENTIALITY

C.
To ensure the effective operation of an ombudsman, an entity should authorize the ombudsman to operate consistently with the following essential characteristics.  Entities that have established ombudsman offices that lack appropriate safeguards to maintain these characteristics should take prompt steps to remedy any such deficiency.

(1)
Independence.  The ombudsman is and appears to be free from interference in the legitimate performance of duties and independent from control, limitation, or a penalty imposed for retaliatory purposes by an official of the appointing entity or by a person who may be the subject of a complaint or inquiry.  

In assessing whether an ombudsman is independent in structure, function, and appearance, the following factors are important:  whether anyone subject to the ombudsman’s jurisdiction or anyone directly responsible for a person under the ombudsman’s jurisdiction (a) can control or limit the ombudsman’s performance of assigned duties or (b) can, for retaliatory purposes, (1) eliminate the office, (2) remove the ombudsman, or (3) reduce the  budget or resources of the office.

(2)
Impartiality in Conducting Inquiries and Investigations. The ombudsman conducts inquiries and investigations in an impartial manner, free from initial bias and conflicts of interest.  Impartiality does not preclude the ombudsman from developing an interest in securing changes that are deemed necessary as a result of the process, nor from otherwise being an advocate on behalf of a designated constituency. The ombudsman may become an advocate within the entity for change where the process demonstrates a need for it. 

(3)
Confidentiality.  An ombudsman does not disclose and is not required to disclose any information provided in confidence, except to address an imminent risk of serious harm.  Records pertaining to a complaint, inquiry, or investigation are confidential and not subject to disclosure outside the ombudsman’s office.  An ombudsman does not reveal the identity of a complainant without that person’s express consent. An ombudsman may, however, at the ombudsman’s discretion disclose non-confidential information and may disclose confidential information so long as doing so does not reveal its source.  An ombudsman should discuss any exceptions to the ombudsman’s maintaining confidentiality with the source of the information.
  

LIMITATIONS ON THE OMBUDSMAN’S AUTHORITY

D.  
An ombudsman should not, nor should an entity expect or authorize an ombudsman to:

(1)
make, change or set aside a law, policy, or administrative decision

(2)
make binding decisions or determine rights

(3)
directly compel an entity or any person to implement the ombudsman’s recommendations

(4)
conduct an investigation that substitutes for administrative or judicial proceedings

(5)
accept jurisdiction over an issue that is currently pending in a legal forum unless all parties and the presiding officer in  that action explicitly consent

(6)
address any issue  arising under a collective bargaining  agreement unless the ombudsman is authorized to do so by  the agreement  or unless the collective bargaining representative and the employing entity jointly agree to allow the ombudsman to do so, or

(7)
act in a manner inconsistent with the grant of and limitations on the jurisdiction of the office  when discharging the duties of the office of ombudsman.

REMOVAL FROM OFFICE

E.
The charter that establishes the office of the ombudsman should also provide for the discipline or removal of the ombudsmen from office for good cause by means of a fair procedure. 

NOTICE

F.
An ombudsman who functions in accordance with these standards shall not be deemed to be an agent of anyone other than the office of the ombudsman, nor shall any communication to the ombudsman be imputed as notice to anyone else, including the entity in which the ombudsman acts.

CLASSICAL OMBUDSMEN

G.  
A classical ombudsman is a public sector ombudsman who receives complaints from the general public or internally and addresses actions and failures to act of a government agency, official, or public employee.  In addition to and in clarification of the standards contained in Paragraphs A-F, a classical ombudsman:

(1)
should be authorized to conduct independent and impartial investigations into matters within the prescribed jurisdiction of the office

(2)
should have the power to issue subpoenas for testimony and evidence with respect to investigating allegations within the jurisdiction of the office

(3)
should be authorized to issue public reports

(4)
should be authorized to advocate for change both within the entity and publicly 

(5)
should, if the ombudsman has general jurisdiction over two or more agencies, be established by legislation
 and be viewed as a part of and report to the legislative branch of government. 

ORGANIZATIONAL OMBUDSMEN

H.
An organizational ombudsman facilitates fair and equitable resolutions of concerns that arise within the entity.  In addition to and in clarification of the standards contained in Paragraphs A-F, an organizational ombudsman should: 

(1)
be authorized to undertake inquiries and function by informal processes as specified by the charter

(2)
be authorized to conduct independent and impartial inquiries into matters within the prescribed jurisdiction of the office

(3)
be authorized to issue reports

(4)
be authorized to advocate for change within the entity. 

ADVOCATE OMBUDSMEN

I. 
An advocate ombudsman serves as an advocate on behalf of a population that is designated in the charter.  In addition to and in clarification of the standards described in Paragraphs A-F, an advocate ombudsman should:

(1)
have a basic understanding of the nature and role of advocacy

(2)
provide information, advice, and assistance to members of the constituency 

(3)
evaluate the complainant’s claim objectively and  advocate for change relief when the facts support the claim

(4)
be authorized to represent the interests of the designated population with respect to policies implemented or adopted by the establishing entity, government agencies, or other organizations as defined by the charter, and

(5)
be authorized to initiate action in an administrative, judicial, or legislative forum when the facts warrant.

REPORT


The American Bar Association (ABA) adopted a resolution in 1969 recommending that state and local governments consider establishing ombudsmen who would be authorized to inquire into administrative action and to make public criticism.  That policy also recommended that the statute or ordinance creating the ombudsmen contain twelve essential points.  The ABA then adopted a resolution in 1971 recommending that the Federal government experiment with the establishment of ombudsmen for certain geographical areas, specific agencies, or for limited phases of Federal activities.


Over the past three decades, and particularly recently, an extraordinary growth in the number and type of ombudsmen has taken place. Congress has established several ombudsmen in various programs.  In addition to specific legislation concerning ombudsmen, the Administrative Dispute Resolution Act authorizes Federal agencies to use  “ombuds.”  In the judicial arena, the Guidelines for Sentencing Organizations creates incentives for companies to take crime controlling actions and encourages organizations to provide confidential resources for employees and other agents to report criminal conduct by others within the organization without fear of retribution.


Federal, state and local governments, academic institutions, for profit businesses, non-profit organizations, and sub-units of these entities have established ombudsman offices, but with enormous variation in their duties and structures.  Ombudsman offices so established may be placed in several categories.  A Classical Ombudsman operates in the public sector addressing issues raised by the general public or internally, usually concerning the actions or policies of government entities or individuals. An Organizational Ombudsman may be located in either the public or private sector and ordinarily addresses problems presented by members, employees, or contractors of an entity concerning its actions or policies.  Both types may conduct inquiries or investigations and suggest modifications in policies or procedures.   An Advocate Ombudsman may be located in either the public or private sector, and like the others evaluates claims objectively but is authorized or required to advocate on behalf of individuals or groups found to be aggrieved.


As a result of the various types of offices and the proliferation of different processes by which the offices operate, individuals who come to the ombudsman’s office for assistance may not know what to expect, and the offices may be established in ways that compromise their effectiveness.  These standards were developed to provide advice and guidance on the structure and operation of ombudsmen offices to the end that ombudsmen may better fulfill their functions and so that individuals who avail themselves of their aid may do so with greater confidence in the integrity of the process.   


The ABA’s Board of Governors establishes legislative and governmental priorities annually.  Based on its importance to society, to the practice of law, and in the administration of justice, one of the year 2001 priorities is alternative dispute resolution.  The ABA supports the greater use of alternative dispute resolution by private parties, government agencies, and the courts “as a necessary and welcome component of America’s civil justice system, so long as all parties’ legal rights and remedies are protected.”  As a protector of individual rights against the excesses of public and private bureaucracies, an ombudsman receives complaints and questions from individuals concerning the functioning of an entity, works for the resolution of particular issues, and where necessary, makes recommendations for the improvement of the general administration of the entity.  As an independent, impartial, and confidential complaint handler, an ombudsman serves as an alternative means of dispute resolution – a means by which issues may be raised, considered, and resolved.


Consistent with ABA priorities, the Sections of Administrative Law and Regulatory Practice and of Dispute Resolution have worked together and appointed a steering committee consisting of representatives from the Coalition of Federal Ombudsmen, the National Association of State Ombudsman Programs, the International Ombudsman Institute (IOI subsequently withdrew), The Ombudsman Association, the United States Ombudsman Association, and the University and College Ombuds Association, as well as other experts in the field.  The committee consulted with numerous ombudsmen from Federal, state, and local agencies, academic institutions, companies, and non-profit organizations.  Further, it solicited, received, and considered comments from the international community of ombudsmen.  Based on the steering committee’s work and following extensive consultation with the Commission on Legal Problems of the Elderly, the Section of Business Law, and the Section of Labor and Employment Law, the Sections of Administrative Law and Regulatory Practice and Dispute Resolution have developed a resolution encouraging the use of ombudsmen in the public and private sectors that adhere to the Standards for the Establishment and Operation of the Ombudsman Offices (Standards). 


The Resolution and Standards broaden the ABA’s existing policy to address ombudsmen who are appointed within government, academia, and the private sector, and who respond to complaints from individuals from within and outside the entity.  Further, they clarify the means by which various types of ombudsmen operate.


For Federal, state, and local governments that want to create a Classical ombudsman who would be authorized to address, investigate or inquire into administrative action and to criticize agencies, officials, and public employees, the ABA’s 1969 policy continue to serve as a model.
  This Resolution and the Standards clarify that independence, impartiality in conducting inquiries and investigations, and confidentiality are essential characteristics of all ombudsmen.  Ombudsmen must operate consistently with these essential characteristics to discharge the duties of the office effectively.  Practical and political considerations may require variations from these Standards, but it is urged that such variations be eliminated over time. 

THE RESOLUTION

The resolution recognizes the value of the ombudsman in the public and private sectors.  For example, the Organizational Ombudsman in one prominent company resolves several hundred workplace matters every year; that experience is echoed by other companies and increasingly by government agencies and academic institutions.  Classical Ombudsmen have investigated and issued reports on important issues that need to be addressed by the body politic; a recent prominent example concerned prison conditions.  Advocate Ombudsmen have been successful in protecting vulnerable populations, such as children and residents of nursing homes.  As a result, the Resolution recognizes the contribution these offices make in providing a means by which complaints are received, the underlying facts developed through an informal inquiry or a more formal investigation, and those complaints found to have merit are suitably addressed in a means that fits the situation.  The Resolution, therefore, supports the greater use of Ombudsmen.

The Resolution also recognizes that entities that create ombudsman offices should adhere to the Standards for the establishment and operations of the ombudsman offices.  The fundamental underlying premise of this resolution is that all ombudsmen must operate with certain basic authorities and essential characteristics.  The effort here is to provide practical advice and guidance on the structure and operation of ombudsmen offices so that ombudsmen may better fulfill their functions and so that individuals who avail themselves of their aid may do so with greater confidence in the integrity of the process.
STANDARDS

Section A.  Establishment and Operations


An ombudsman is a person who is authorized to receive complaints or questions confidentially about alleged acts, omissions, improprieties, and broader, systemic problems within the ombudsman’s defined jurisdiction and to address, investigate, or otherwise examine these issues independently and impartially.


Importantly, the ombudsman’s jurisdiction – who complains and who or what are complained about – needs to be defined in advance, setting out the scope of the duties and authority.  The ombudsman’s jurisdiction must be defined in an official act that establishes the office, which is appropriately called the “charter” in the standards.  The charter may be a legislative enactment
 or a publicly available written policy.  The jurisdiction may be limited to a defined constituency or population.  For example, a state ombudsman may receive complaints or questions from any person, while a university student ombudsman may receive complaints or questions only from students at that university, and a long-term care ombudsman has jurisdiction only to resolve complaints initiated by or on behalf of residents receiving long-term care.


The ombudsman determines whether to accept or to act on a particular complaint or question.  The ombudsman also has the discretion to initiate action without receiving a complaint or question.    An ombudsman may determine that the complaint is without merit.  Or, an ombudsman may receive a complaint or question on a specific topic and conduct an inquiry on a broader or different scope.

Appropriate subjects for an ombudsman to review include allegations of unfairness, maladministration, abuse of power, abuse of discretion, discourteous behavior or incivility, inappropriate application of law or policy, inefficiency, decision unsupported by fact, and illegal or inappropriate behavior.  It is essential that the ombudsman operate by fair procedures to aid in the just resolution of the matter.  Ombudsmen need access to all information relevant to a complaint or a question so that the review is fair and credible, and the charter should authorize access to all relevant information.  The entity must be responsible for protecting those seeking assistance from or providing information to the ombudsman from personal, professional, or economic retaliation, loss of privacy, or loss of relationships.


An ombudsman may make a formal or informal report of results and recommendations stemming from a review or investigation.  If such a report is issued, the ombudsman should generally consult with an individual or group prior to issuing a report critical of that individual or group, and include their comments with the report.  Moreover, the ombudsman should communicate the outcome, conclusion or resolution of a complaint or an inquiry to the complainant and may also communicate with other concerned entities or individuals.


In addition, to ensure the office’s accountability, an ombudsman should issue and publish periodic reports summarizing the ombudsman’s findings and activities.  This may include statistical information about the number of contacts with the ombudsman, subjects that the ombudsman addressed, evaluation by complainants, etc.  These reports may be done annually, biannually, or more frequently.


In receiving complaints or questions and examining problems, the ombudsman may use a variety of dispute resolution and other techniques.  These processes include: conducting an inquiry; investigating and reporting findings; developing, evaluating, and discussing the options which may be available for remedies or redress; facilitating, negotiating, and mediating; making recommendations for the resolution of an individual complaint or a systemic problem to those persons who have authority to act on them; identifying complaint patterns and trends; and educating.  


As necessary, the ombudsman may advocate on behalf of affected individuals or groups when authorized by the charter and the situation warrants that action.  An ombudsman may initiate litigation to enforce or protect the authority of the office.  For example, if an ombudsman issues a subpoena and the subpoena is ignored, the ombudsman should be able to initiate litigation to compel a response. In addition, an ombudsman may initiate litigation as otherwise provided by these standards or as required by law.  For example, an advocate ombudsman should be authorized to initiate action in an administrative, judicial, or legislative forum when the facts warrant.


An ombudsman uses the powers of reason and persuasion to help resolve matters.  The goal of the ombudsman’s efforts is to provide a path to fairness and justice.  Therefore, the ombudsman’s quest is to seek the fair and just resolution of the matter.

Section B.  Qualifications


An ombudsman should be a person of recognized knowledge, judgment, objectivity, and integrity.  The establishing entity should provide the ombudsman with relevant education and the periodic updating of the ombudsman’s qualifications.

Section C.  The Essential Characteristics

The original 1969 resolution contained twelve essentials for the ombudsmen described in it.  These have been distilled and expanded in the Standards.  The core qualities are independence, impartiality in conducting inquiries and investigations, and confidentiality.  Without them, an ombudsman cannot discharge the duties of the office effectively.  The Standards therefore provide that an entity should authorize an ombudsman it establishes to operate consistently with these essential characteristics to ensure the effective operation of the duties of the office.  The Standards also recognize, however, that some entities may have already established offices that lack appropriate safeguards to comply fully with the characteristics.  The Standards then provide that such entities should take prompt steps to remedy any such deficiency.


1.  Independence in structure, function, and appearance

To be credible and effective, the office of the ombudsman is independent in its structure, function, and appearance.  Independence means that the ombudsman is free from interference in the legitimate performance of duties and independent from control, limitation, or a penalty imposed for retaliatory purposes by an official of the appointing entity or by a person who may be the subject of a complaint or inquiry.  In assessing whether an ombudsman is independent, the following factors are important: whether anyone subject to the ombudsman’s jurisdiction or anyone directly responsible for a person under the ombudsman’s jurisdiction (a) can control or limit the ombudsman’s performance of duties, or (b) can, for retaliatory purposes, (1) eliminate the office, (2) remove the ombudsman, or (3) reduce the office’s budget or resources.


Historically, ombudsmen were created in parliamentary systems and were established in the constitution or by statute, appointed by the legislative body, and had a guarantee of independence from the control of any other officer, except for responsibility to the legislative body.  This structure remains a model for ensuring independence, and a number of states have followed it.  In more recent times, however, ombudsmen have been created by public officials without legislation, by regulation or decree, and by private entities.   Ensuring the independence of the ombudsman is equally important in these instances, but will require other measures. 


Great care has to be exercised in establishing the ombudsman structure to ensure that the independence described in the resolution is, in fact, achieved. Choosing which of these approaches are appropriate will depend on the environment. The instrument used to establish independence should be the strongest available and should guarantee the independence of the ombudsman from control by any other person.


 The twelve essential characteristics of the 1969 ABA Resolution continue to serve as the model for an ombudsman reporting to the legislative branch of government who is authorized to investigate administrative action, help provide legislative oversight, and offer criticism of agencies from an external perspective. While there are a number of potential avenues of achieving independence, experience on the state and local level has demonstrated rather consistently that unless there is a structural independence for these ombudsmen akin to the 1969 ABA Resolution that independence will not be accomplished and the office will not be able to function as envisioned in this resolution and the accompanying standards. 


Structuring independence for ombudsman who serve inside organizations and classical ombudsmen who address issues within a single program or agency require similar care. These elements should be in the charter.  The ombudsman position should be explicitly defined and established as a matter of organizational policy, authorized at the highest levels of the organization; the ombudsman should have access to the chief executive officer, senior officers and the oversight body or board of directors of the organization; the ombudsman should also have access to all information within the organization, except as restricted by law; and the ombudsman should have access to resources for independent legal advice and counsel.  
The Standards recognize that at this time there are ombudsmen who have not achieved this goal.  The Standards urge and anticipate that these variations will be eliminated over time.


2.  Impartiality in conducting inquiries and investigations


The ombudsman’s structural independence is the foundation upon which the ombudsman’s impartiality is built.  If the ombudsman is independent from line management and does not have administrative or other obligations or functions, the ombudsman can act in an impartial manner.


Acting in an impartial manner, as a threshold matter, means that the ombudsman is free from initial bias and conflicts of interest in conducting inquiries and investigations.  Acting in an impartial manner also requires that the ombudsman be authorized to gather facts from relevant sources and apply relevant policies, guidelines, and laws, considering the rights and interests of all affected parties within the jurisdiction, to identify appropriate actions to address or resolve the issue.


The ombudsman conducts inquiries and investigations in an impartial manner.  An ombudsman may determine that a complaint is without merit and close the inquiry or investigation without further action.  If the ombudsman finds that the complaint has merit, the ombudsman makes recommendations to the entity and/or seeks resolution for a fair outcome.  Impartiality does not, however, preclude the ombudsman from developing an interest in securing the changes that are deemed necessary where the process demonstrates a need for change nor from otherwise being an advocate on behalf of a designated constituency.  The ombudsman therefore has the authority to become an advocate for change where the results of the inquiry or investigation demonstrate the need for such change.  For example, when an ombudsman identifies a systemic problem, it would be appropriate for the ombudsman to advocate for changes to correct the problem.    An advocate ombudsman may initiate action and therefore serve as an advocate on behalf of a designated population with respect to a broad range of issues and on specific matters when the individual or group is found to be aggrieved.  But, when determining the facts, the ombudsman must act impartially.


3.  Confidentiality

Confidentiality is an essential characteristic of ombudsmen that permits the process to work effectively.  Confidentiality promotes disclosure from reluctant complainants, elicits candid discussions by all parties, and provides an increased level of protection against retaliation to or by any party.  Confidentiality is a further factor that distinguishes ombudsmen from others who receive and consider complaints such as elected officials, human resource personnel, government officials, and ethics officers.


Confidentiality extends to all communications with the ombudsman
 and to all notes and records maintained by the ombudsman in the performance of assigned duties.  It begins when a communication is initiated with the ombudsman to schedule an appointment or make a complaint or inquiry.  Confidentiality may apply to the source of the communications and to the content of the communications.  Individuals may not want the ombudsman to disclose their identity but may want the ombudsman to act on the information presented.  Therefore, an ombudsman does not reveal the identity of a complainant without that person’s consent.  The ombudsman may, however, disclose confidential information so long as doing so does not compromise the identity of the person who supplied it.  It should be emphasized that the decision whether or not to disclose this information belongs to the ombudsman, and it would not be appropriate for anyone to demand that the ombudsman disclose such information, except as required by statute.  To the extent that an ombudsman may not maintain confidentiality, the ombudsman should discuss those exceptions with individuals who communicate with the office.


The authorizing entity should allow the ombudsman to provide confidentiality of the identity of persons who communicate with the ombudsman and of information provided in confidence.  The authorizing entity should not seek information relating to the identity of complainants nor seek access to the ombudsman’s notes and records.


Providing for confidentiality and protection from subpoena in a statute is particularly important because, where statutes have not provided confidentiality, state courts have not consistently recognized an ombudsman privilege nor granted protective orders to preserve the confidentiality of communication made to ombudsmen.  One Federal district court, Shabazz v. Scurr, 662 F. Supp. 90 (S.D. Iowa 1987), recognized a limited privilege under Federal law for an ombudsman with a state statutory privilege.  The only Federal circuit court to have addressed the issue, Carman v. McDonnell Douglas Corp., 114 F. 3d 790 (8th Cir. 1997), failed to recognize an ombudsman privilege.


Short of explicit statutory authority, ombudsman offices should adopt written policies that provide the fullest confidentiality within the law.  These policies should be publicly available, broadly disseminated, and widely publicized.  Several existing model ombudsman acts and policies of ombudsman organizations address confidentiality.


An ombudsman will rarely, if ever, be privy to something that no one else knows.  Therefore, providing confidentiality protection to the ombudsman allows the ombudsman to perform assigned duties while at the same time, society continues to have access to the underlying facts.  As evidenced by the statutes and policies that have been developed, there may be instances in which other, competing societal interests dictate that the ombudsman must disclose some information.  If an individual speaks about intending harm to himself or herself or others, an entity may require an ombudsman to disclose this information.  Moreover, an ombudsman may be compelled by protective service laws or professional reporting requirements to report suspected abuse.

Section D.  Limitations on the ombudsman’s authority


An ombudsman works outside of line management structures and has no direct power to compel any decision.  The office is established by the charter with the stature to engender trust and to help resolve complaints at the most appropriate level of the entity.  To ensure the ombudsman’s independence, impartiality, and confidentiality, it is necessary to establish certain limitations on the ombudsman’s authority.


An ombudsman should not, nor should an entity expect or authorize an ombudsman to make, change, or set aside a law, policy or administrative/managerial decision, nor to directly compel an entity or any person to make those changes.  While an ombudsman may expedite and facilitate the resolution of a complaint and recommend individual and systemic changes, an ombudsman cannot compel an entity to implement the recommendations.


It is essential that an ombudsman operate by fair procedures which means that the actions taken will likely vary with the nature of the concern, and that care must be taken to protect the rights of those who may be affected by the actions of an ombudsman.  Furthermore, since due process rights could well be implicated, it would not be appropriate for the ombudsman’s review to serve as the final determination for any disciplinary activity or civil action, nor as a determination of a violation of law or policy.  An ombudsman’s inquiry or investigation does not substitute for an administrative or judicial proceeding.  In an administrative or judicial proceeding, the deciding official should not consider the ombudsman’s review or recommendations to be controlling.  Rather, the deciding official must conduct a de novo examination of the matter.  

Moreover, it would not be appropriate for the ombudsman to act as an appellate forum when a complainant is dissatisfied with the results in a formal adjudicatory or administrative proceeding.  Thus, an ombudsman should not take up a specific issue that is pending in a legal forum without the concurrence of the parties and the presiding officer.  It may, however, be fully appropriate for an ombudsman to inquire into matters that are related to a controversy that is in litigation so long as they are not the subject of the suit.


Further, an ombudsman should not, nor should an entity expect or authorize an ombudsman to address any issue that is the subject of collective bargaining agreement.  There are two potential exceptions to this general prohibition:  An ombudsman may address issues concerning employees who have a lawfully designated collective bargaining agreement if: (1) the ombudsman is authorized to do so by the collective bargaining agreement covering the employees or (2) the collective bargaining representative and the employing entity jointly agree to allow the ombudsman to do so.


Finally, an ombudsman should not act in a manner inconsistent with the grant and limitations on the jurisdiction of the office when discharging the duties of the office of ombudsman. 

Section E. Removal from office


Entities which establish ombudsman offices need to ensure their accountability.    Therefore, the charter that establishes the office of ombudsman should also provide for the discipline or removal of the ombudsman for good cause by means of a fair procedure.

Section F. Notice


When meeting with an ombudsman, people discuss allegations of unfairness, maladministration, abuse of power, and other sensitive subjects.  They may fear personal, professional, or economic retaliation, loss of privacy, and loss of relationships.  Faced with sexual or racial harassment, for example, many people will quit, get sick, or suffer in silence.  People often need help in developing ways to report or act so that these matters will be considered and resolved.


Communications must be protected if people are to be willing to visit and speak candidly with the ombudsman.  As noted above, some ombudsman have confidentiality protected by law and others do not.  Under these Standards, entities that establish an ombudsman should authorize the ombudsman to operate with confidentiality and independence.  It follows that if an ombusman functions in accordance with these standards that the ombudsman is not the agent of the entity nor for anyone else other than the ombudsman’s own office.  Thus, it would not be appropriate for the ombudsman to accept notice on the entity’s behalf with respect to any alleged grievance.  Nor would it be appropriate to impute any communication to the ombudsman to any other person, including the entity.  Rather, the ombudsman is independent of the entity itself for these purposes.

Section G. Classical Ombudsmen

A Classical Ombudsman operates in the public sector addressing issues raised by the general public or internally, usually concerning the actions or policies of government entities or individuals.  A Classical Ombudsman may conduct inquiries or investigations and suggest modifications in policies or procedures.  To ensure access to all pertinent facts, a Classical Ombudsman should be granted subpoena power for testimony and evidence relevant to an investigation.   In addition, a Classical Ombudsman should be authorized to issues public reports and to advocate for change both within the entity and publicly.    To ensure the essential independence, the standards provide that whenever a classical ombudsman has general jurisdiction over two or more agencies, that position should be established by legislative action and the ombudsman should be regarded as part of the legislative branch of government.  Thus, for example, it would be appropriate for an ombudsman who has jurisdiction over a single program to be established by the agency administering that program so long as, and only so long as, the essential independence is provided in the charter establishing the position.  If, however, the ombudsman has jurisdiction over multiple agencies, experience has shown that it is extraordinarily difficult to provide independence if the ombudsman reports to someone in the executive branch.

Section H.  Organizational Ombudsmen

An Organizational Ombudsman ordinarily addresses problems presented by members, employees or contractors of an entity concerning its actions or policies. An Organizational Ombudsman may undertake inquiries and advocate for modifications in policies or procedures.  

Section I.  Advocate Ombudsmen


The Advocate Ombudsman may be located in either the public or private sectors, and like the Classical and Organizational Ombudsmen, also evaluates claims objectively.  However, unlike other ombudsmen, the Advocate Ombudsman is authorized or required to advocate on behalf of individuals or groups found to be aggrieved.  Because of the unique role, the Advocate Ombudsman must have a basic understanding of the nature and role of advocacy. In addition, the Advocate Ombudsman should provide information, advice, and assistance to members of the population identified in the law or publicly available written policy.  Further, the Advocate Ombudsman represents the interests of a designated population with respect to policies implemented or adopted by the establishing entity and government agencies.

CONCLUSION


Government, academia, and the private sector are answering demands for fairness and responsiveness by establishing ombudsmen.  Ombudsmen receive complaints and questions concerning the administration of the establishing entity.  However, the basic authorities of these persons called ombudsmen and the independence, impartiality, and confidentiality with which they operate vary markedly.  An ombudsman works for the resolution of a particular issue, and where necessary, makes recommendations for the improvement of the general administration of the entity.  To be credible and effective, the office of the ombudsman must be independent in structure, form, and appearance.  The ombudsman’s structural independence is the foundation upon which the ombudsman’s impartiality is built.  The ombudsman must conduct investigations and inquiries in an impartial manner, free from initial bias and conflicts of interest.  Confidentiality is a widely accepted characteristic of ombudsmen, which helps ombudsmen perform the functions of the office. Without these Standards, individuals may be reluctant to seek the ombudsman’s assistance because of fear of personal, professional, or economic retaliation, loss of privacy, and loss of relationships.  This Resolution and the Standards for the Establishment and Operation of Ombudsman Offices are appropriate now to ensure that ombudsmen can protect individual rights against the excesses of public and private bureaucracies. 

Respectfully submitted,

Ronald M. Levin,

Chair, Section of Administrative Law and Regulatory Practice 

Benjamin F. Overton,

Chair, Section of Dispute Resolution
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�  The American Bar Association (ABA) adopted a resolution in 1969 recommending that state and local governments consider establishing ombudsmen who would be authorized to inquire into administrative action and to make public criticism.  In 1971, the ABA adopted a similar resolution recommending that the federal government experiment with the establishment of ombudsmen for certain purposes.


� Obviously, the Standards will provide a new tool to expert witnesses in employment litigation, who may rely on them (or dispute them) in attempting to convince courts and juries that a particular ombudsman lacks or possesses sufficient authority and independence to impute notice he or she receives of wrongdoing, and liability for his or her acts or omissions, to his or her employer.


�  The  Standards further this possibility by holding the employer responsible for the ombudsman’s training and education, or lack thereof, providing in Section  B, entitled “Qualifications,” that


	


	An ombudsman should be a person of recognized knowledge, judgment, objectivity, and integrity.  The establishing entity should provide the ombudsman with relevant education and the periodic updating of the ombudsman’s qualifications.  





The Standards fail to provide any guidance, however, on what types of education and “recognized knowledge” that an ombudsman should have and what kind of “updating of the ombudsman’s qualifications” is contemplated.  There apparently is no nationally recognized certification program for ombudsmen.





�  Excluded from this prohibition are situations where disclosure is required “to address an imminent risk of serious harm.”  No guidance is given in the Standards or in the accompanying Report as to what is meant by risk of serious harm—does it include sexual harassment or threatened termination from employment or is it limited to a situation where there is a threat of death or severe physical injury to the complaining party or his coworkers?  Many employers will contend that they should have disclosure of any situation that could result in liability for harm to an employee or customer.





�  Under the intracorporate conspiracy doctrine, the general rule is that a corporation cannot conspire with itself or its personnel acting in their official capacities and within the scope of their employment. See, e.g., Benningfield v. City of Houston, 157 F.3d 369 (5th Cir. 1998) cert. denied, 119 S. Ct. 1457 (1999)   


�  In an advisory letter issued April 5, 1999, an FTC staff attorney took the position that outsiders who regularly conduct investigations that could result in corrective or disciplinary action for employees are  “consumer reporting agencies” that are issuing “consumer reports” within the meaning of the Federal Fair Credit Reporting Act, 15 U.S.C. § 1681, et seq.  Consumer reporting agencies must meet certain criteria and take certain steps under the FFCRA, and employers using them must also take certain steps, including obtaining the investigative target’s consent prior to the investigation, and disclosing to the target any investigative report that will become the basis for adverse action prior to taking the adverse action.  





� This presents a problem from the outset, since, obviously, many private sector employers do not wish to provide to the public a copy of their internal employment policies and procedures, including complaint programs such as an ombudsman program.





� The Standards also include limitations on the ombudsman’s authority, some of which suffer from lack of clarity.  For example, paragraph D-4 provides that an ombudsman should not “conduct an investigation that substitutes for administrative or judicial proceedings.”  Presumably, the intent is to prevent ombudsmen from duplicating or usurping the administrative or judicial proceeding, but the language does not make this clear.  In paragraph D-6, the Section has requested that the word “expressly” precede the word authorized in the second line, and that the words “and expressly” precede the word “agree” in the third line.  These changes have been requested to make it absolutely clear that there must be an express agreement by both the employer and the union before an ombudsman can address any issue arising under a collective bargaining agreement.





� For example, the latest draft eliminates a provision, included in Section H of the May 17, 2001 version of the Standards, which had provided that organizational ombudsman should not be authorized to “conduct investigations within the entity for the purpose of internal corrective procedures, including discipline, adjudication and appeals.”  Section H, as currently drafted, states that the organizational ombudsman should be authorized “to undertake inquiries and function by informal processes”.  It is unclear whether this provision is intended to suggest that ombudsman should not be authorized to conduct formal investigations, or whether it is intended instead to indicate that they should be authorized to do both.  Whichever is the case, the difference between an investigation and an “inquiry” or “informal process”is not explained in the Standards.


� These standards expand on a 1969 ABA resolution to address independence, impartiality, and confidentiality as essential characteristics of ombudsmen who serve internal constituents, ombudsmen in the private sector, and ombudsmen who also serve as advocates for designated populations.  


� Ombudsman is a Swedish word meaning agent or representative.  It is recognized internationally as a generic term.  Its use here is not intended to discourage others from using more gender-neutral terms.  The term ombudsman or ombudsmen in this report is intended to encompass all other forms of the word, such as ombudsperson, ombuds, and ombuds officer.


� A classical ombudsman should not be required to discuss confidentiality with government officials and employees when applying this paragraph to the extent that an applicable statute makes clear that such an individual may not withhold information from the ombudsman and that such a person has no reasonable expectation of confidentiality with respect to anything that person provides to the ombudsman.


� The 1969 ABA Resolution, which remains ABA policy, provided that a classical ombudsman should be “appoint[ed] by the legislative body or  . . .  by the executive with confirmation by the designated proportion of the legislative body, preferably more than a majority, such as two thirds.”


� The twelve essential characteristics that were identified in the original ABA resolution continue to have vitality and remain ABA policy.  They are:  (1) authority of the ombudsman to criticize all agencies, officials, and public employees except courts and their personnel, legislative bodies and their personnel, and the chief executive and his personal staff; (2) independence of the ombudsman from control by any other officer, except for his responsibility to the legislative body; (3) appointment by the legislative body or appointment by the executive with confirmation by the designated proportion of the legislative body, preferably more than a majority of the legislative body, such as two thirds; (4) independence of the ombudsman through a long term, not less than five years, with freedom from removal except for cause, determined by more than a majority of the legislative body; (5) a high salary equivalent to that of a designated top officer; (6) freedom of the ombudsman to employ his own assistants and to delegate to them, without restrictions of civil service and classifications acts; (7) freedom of the ombudsman to investigate any act or failure to act by any agency, official, or public employee; (8) access of the ombudsman to all public records he finds relevant to an investigation; (9) authority to inquire into fairness, correctness of findings, motivation, adequacy of reasons, efficiency, and procedural propriety of any action or inaction by any agency, official, or public employee; (10) discretionary power to determine what complaints to investigate and to determine what criticisms to make or to publicize; (11) opportunity for any agency, official, or public employee criticized by the ombudsman to have advance notice of the criticism and to publish with the criticism an answering statement; and, (12) immunity of the ombudsman and his staff from civil liability on account of official action.


� The “legislative enactment” might be in a constitution, statute, local government charter, or local ordinance depending on the establishing jurisdiction.


� In the United States since the late 1960s, a number of other ways have been developed to ensure independence.  Examples of approaches that contribute to an ombudsman’s independence include:  establishment of the office through a formal act of a legislature or official governing body of an organization; establishment outside the entity over which the ombudsman has jurisdiction; a direct reporting relationship to a legislative body, the official governing body of an organization or the chief executive; designation as a neutral who is unaligned and objective; a broadly defined jurisdiction not limited to one part of the entity or one subject matter; appointment or removal of the ombudsman free of influence from potential subjects of a complaint or inquiry; a set term of office; no reporting relationship to someone with assigned duties that conflict with the ombudsman’s role; no assignment of duties other than that of the ombudsman function; specifically allocated budget and sufficient resources to perform the function; freedom to appoint, direct, and remove staff; sufficient stature in the organization to be taken seriously by senior officials; placement in an organization at the highest possible level and at least above the heads of units likely to generate the most complaints; discretion to initiate and pursue complaints and inquiries; access to and resources for independent legal advice and counsel; prohibition of disciplinary actions against the ombudsman for performing the duties of the office; removal only for cause; provision of an employment contract that the ombudsman will receive a significant severance provision if terminated without good cause.





� For example, the Model Ombudsman Statute for State Governments that was developed by the Ombudsman Committee of the Section of Administrative Law and Regulatory Practice in 1974 directs the ombudsman to “maintain secrecy in respect to all matters and the identities of the complainants or witnesses coming before him.”  See, Bernard Frank, State Ombudsman Legislation in the United States, 29 U. Miami L.R. 379 (1975).
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