Dear USOA Members:

This letter is in response to the open letter recently prepared by William Angrick, Citizens( Aide of Iowa, Marshall Lux, Ombudsman of Nebraska, and Dean Gottehrer, Ombudsman Consultant, each of whom is a former president of USOA.  Their letter  responds to the letter of the immediate past president of USOA, John Eddings, Ombudsman of Detroit, which endorses the proposed Standards for Ombudsmen currently pending before the American Bar Association.  Although we have addressed each of the points raised in the letter multiple times with the signatories, we thought it would nevertheless be helpful to respond to their contentions formally so that you may understand the issues more fully and hence more able to draw your own conclusions.

Purpose of the Standards.  The first point raised is that the proposal does not set (ideal( standards.  The notion of writing (ideal( standards was never the goal of the original committee nor of the ABA.  Rather, the effort was a practical one: to set standards for the actual operation of ombudsman offices, not write idealized aspirations that would not and could not be realized in practice.  As explained in the preamble to the standards: (As a result of the various types of offices and the proliferation of different processes by which the offices operate, individuals who come to the ombudsman office for assistance may not know what to expect, and the offices may be established in ways that compromise their effectiveness.  These standards were developed to provide advice and guidance on the structure and operation of ombudsmen offices so that ombudsmen may better fulfill their functions and so that individuals who avail themselves of their aid may do so with greater confidence in the integrity of the process.(
Advocate Ombudsmen.  The next issue concerns the section of the Standards that deals with (Advocate Ombudsmen.(  Unfortunately, only part of the history of this section is accurate.  It is true that it was inserted in the draft standards without the Steering Committee(s prior approval. But, it has been clear from the outset of this exercise that this is a project of the Sections of Administrative Law and Regulatory Practice and of Dispute Resolution of the American Bar Association and that the two sections would be working with other parts of the ABA in the development of the Standards, without having to secure prior approval of the Steering Committee to do so.  Even then, as soon as the standards were initially drafted they were circulated to the Steering Committee for its review and comment. 

The part of the history that is not accurate is the limitation of the intent of the section to Long Term Care Ombudsmen.  The issue of ombudsmen to protect the interests of vulnerable populations was raised early and forcefully with the Steering Committee by parts of the ABA.  The issue did come to a focus with respect to Long Term Care Ombudsmen, and indeed it was raised prominently and not resolved within the Steering Committee itself.  Once the discussions began in earnest with other divisions of the ABA, it became clear that there was a major and strongly felt difference of opinion with respect to the functioning of ombudsmen for vulnerable populations.  Some believed that such an office was once and always an advocate for the population is was designed to protect.  Following an intense discussion, the group of ABA representatives concluded that such a person would appro​priately be called an (advocate( but that it would not be appropriate to call such a person an ombudsman since they would be functioning outside the realm of the standards themselves.  Thus, after significant debate, it was concluded that an (advocate ombudsman( would, like the other ombudsmen addressed in the standards, have to conduct the factual inquiry or investigation in an impartial, open-minded manner.  This is a significant requirement and would mean that under the standards, all ombudsmen must be independent, be impartial when determining the facts, and maintain confidentiality.  

The issue then became as to whether an (advocate ombudsman(should be limited to only Long Term Care Ombudsman, vulnerable populations, designated populations, or left without limitation.  It was clear from the beginning of those discussions that there are far more advocate ombudsmen than only LTCOs, including those that are statutorily established.  Upon further discussion, the conclusion of that working committee was that it is the nature of the functions that distinguish the advocate ombudsman from the others and not the population served.  The manner in which the office functions is the important goal.

The proposed standards make clear that a major difference between an (advocate ombuds​man( and the others is that the advocate ombudsman may be (authorized or required to advocate on behalf of individuals or groups found to be aggrieved.(  Thus, if an advocate ombudsman concludes after a fair and impartial investigation that an individual has been aggrieved then the advocate ombudsman may become an advocate for that person, up to and including initiating action in an appropriate forum.  We would think, therefore, that the confusion posited by the letter as to which set of standards a (governmental ombudsman( would operate under would be made clear by the charter establishing the office:  the office may well be that of an organizational ombudsman, as indeed there are many examples such as the US Department of Justice, the National Institutes of Health, and state universities; or, it might be a classical office; or, if it is given the appropriate authority by the charter, it could be an advocate ombudsman.  The standards make clear that it is the charter that defines that role, and so there is little room for confusion.

The letter asserts that the term (advocate ombudsman( is an oxymoron since an ombudsman is not an advocate.  As Mr. Gottehrer has recently pointed out, however, the very first ombudsman had litigating authority as do other ombudsmen around the world.  Further, the statutory charter under which Mr. Angrick operates authorizes him to refer matters for prosecution and disciplinary proceedings, surely a strong form of advocacy.  And, indeed, the name of Mr. Angrick(s office is Citizens( Aide, not ombudsman, and the title itself would seem to lead to precisely the same confusion as to objectivity, impartiality and objectivity that is alleged here.  Further, the Standards as approved by the Steering Committee, including the three signatories, provided (The ombudsman may become an advocate for change where the process demonstrates a need for it.(  Thus, the standards have from the outset provided that an ombudsman does indeed become an advocate after an impartial inquiry.  Rather than an (oxymoron,( the term is in fact supererogatory since classical ombudsmen have been advocates from the get go.  

Additionally, one USOA member reported recently that he regularly gets calls from citizens asking him to be an advocate on some cause or another.  The point is that the public at large sincerely believes that ombudsmen are advocates for the public good.  It is important that any standards addressing ombudsmen generally must define the various types and the legitimate ways in which they operate.  Those who put so much credence in the views of legislators cannot simply ignore what the public generally believes by saying they and their legislative representatives are wrong!

The final point with respect to an (advocate ombudsman( concerns the potential that discovery might curtail confidentiality.  This is clearly something that any ombudsman needs to bear in mind before litigating, and the concern is not limited to Advocate Ombudsmen: the standards provide that all ombudsman should be authorized to conduct litigation to protect the integrity of the office.  Such a suit would raise similar issues.  And, indeed, Mr. Angrick himself has reported that he has resorted to litigation multiple times, and it would certainly be helpful to everyone if he were to share his experience in this regard, something that has been  requested but not forthcoming.

(Governmental( Ombudsmen.  The letter uses the term (governmental ombudsman( several times.  That term was discussed by the Steering Committee, and it was pointed out by multiple participants that it is not helpful for these purposes since it only signals where the ombudsman is located but says nothing about the responsibilities of the office.  There are examples of all three types of offices located within government.  Thus, for these purposes, it is important to differentiate the types of functions the office performs.  Of course, a single office may have more than one type of authority.

Confidentiality.  The letter expresses concern that the standards will interfere with the functioning of some classical ombudsman offices since, it asserts, it is appropriate for such an ombudsman to disclose anything in the files so long as the information disclosed is not (required to be kept confidential by law.(  Indeed, the letter posits without explanation that the standards would mean that classical ombudsman could no longer issue the types of reports they are accustomed to distributing.  We think these concerns are significantly misplaced.

The standards provide that an ombudsman is not permitted to disclose information that is provided in confidence and that that information is not discoverable.  The ombudsman may, however, reveal non-confidential information and may even disclose confidential information so long as doing so does not reveal its source.  A footnote emphasizes that if a statute requires governmental personnel to cooperate with an ombudsman, that person has no reasonable expectation of confidentiality and hence there is no restriction on the ombudsman(s disclosure of anything that is provided.

With that background, let us examine the nature of the complaint in the letter: the authors would have us believe that it is essential for the functioning of their offices for the ombudsman to be able to gather information from a person when that person has a reason​able expectation that the information will be held confidential and then turn around and reveal both the information itself and the identity of person providing it.  We believe that such a position is simply unacceptable.  If the ombudsman wishes to use the information without revealing the source, the standards provide that is perfectly acceptable.  If, on the other hand, the ombudsman wishes to gather information in a manner that reasonably leads one to believe it will be held confidential, the ombudsman should be held to a high professional standard and maintain that reasonable understanding.  The ombudsman can use the information and identify the source simply by telling the person that that is a possibility in which case there would be no expectation of privacy.  Ombudsmen hold other government officials to high ethical standards, and they need to maintain a similar level of professional integrity.

We further note that at least statute under which a (governmental( ombudsman operates permits the political branches of government free access to the ombudsman(s files so that confidentiality is inherently suspect in such a situation.  The standards clearly impose a higher standard than that.

Issues Pending in Another Legal Forum.  The simple import of this provision is that it is not appropriate for an ombudsman to serve as an appellate body for an issue that is already before another legal forum.  This would seem to be in keeping with the standard ombudsman principle that an ombudsman(s office should not take jurisdiction over an issue that has another readily means of redress.

(Executive( Ombudsmen.  This paragraph appears to take the position that it is never appropriate for an ombudsman to serve in the executive branch of government, whether or not the office meets all the essential characteristics of independence, impartiality, and confidentiality and whether or not the office is established by the legislature or by the agency head.  We respectfully disagree. As was made clear in the very first memorandum produced for the Steering Committee, multiple members of the committee are interested in such offices to address concerns arising from the field in the administration of complex regulatory and entitlements legislation ( actions that could go a long way to reducing the need for judicial review of wayward action.  Further, during intense and in many ways highly unsatisfactory debates within the Steering Committee itself, this issue was raised and certainly not agreed upon, including not agreed to by other USOA representatives.  We repeat what the standards make clear, but something which has been ignored in the debate within the Steering Committee leading up to the letter: an executive ombudsman would still have to meet the requirements of independence and impartiality.  We do not believe there is only one way to achieve that.

Classical/Governmental Ombudsman.  This paragraph of the letter is substantially confused and does not accurately reflect the standards.  The standards provide if an ombudsman has general jurisdiction over two or more agencies, then that office should be established by legislation and the office should be regarded as part of the legislative branch.  The standards do not say, as seems implied, that ombudsmen with specialized jurisdictions or general jurisdiction over a single agency should not be established by law.

De-emphasis of Investigation.  We are perplexed by this criticism.  The very first sentence of the section on Classical Ombudsmen provides that such an office (should be authorized to conduct independent and impartial investigations into matters within the prescribed jurisdiction of the office.(  That certainly seems to emphasize the role of investi​gations in the operation of classical offices.  As the authors of the USOA letter know full well, other types of ombudsmen ( including a goodly number of those in the government and hence (governmental ombudsmen( ( do not conduct formal investigations but rather operate more informally.  The section of the standards that describes the tools available to ombuds​men as a whole is by design general, and it has not changed since the Steering Committee addressed the matter.  What has changed as been the explicit emphasis on investigations that is contained in the section that addresses Classical Ombudsmen.  

Process.  We are also perplexed by the allegation that the process has been ignored and not explained.  As was described above, this has from the outset been an ABA undertaking.  Various participants have been asked repeatedly just how the ABA functions, and each time the questions have been answered to the best of our abilities about a fluid process.  After the Steering Committee developed its draft, the ABA process took over.  Nevertheless, the Steering Committee has been kept informed of developments and its views solicited and largely adopted.

We regret the opposition of Messers. Angrick, Lux, and Gottehrer.  We believe that after careful consideration and debate, the Standards will provide significant benefit to the people who use the offices and the offices themselves.  The Standards will provide a codified structure that differentiates and clarifies the various types of offices to the end that proponents of each can advocate  to various entities that such offices should be established.  It is not the role of such standards to attempt to limit the development of the offices to a single species.
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