-----Original Message-----
From: Cooperrider, Ruth [mailto:ruth.cooperrider@legis.state.ia.us]
Sent: Wednesday, July 25, 2001 9:51 AM
Subject: Bernard Frank's Letter re: ABA Ombudsman Resolution
Since I was not able to e-mail Bernard Frank's letter as an attached Word file, I've embedded the text below. 

For those not familiar with Bernard Frank, below is some relevant biographical information about him: 

He was recognized by the Administrative Law and Regulatory Practice Section as a Section Fellow on July 9, 2000.  He has been a Past Chair of that section's Ombudsman Committee, the International Bar Association Ombudsman Committee, and the Federal Bar Association's Section of Administrative Law Ombudsman Committee.  He has served as President of the International Ombudsman Institute based in Edmonton, Canada -- the only non-Ombudsman ever to hold that office.  He received the Order of the North Star from Sweden for promoting the Ombudsman concept around the world.  He has authored several publications, including: "The Ombudsman and Human Rights," Administrative Law Review, vol. 23, 1970, "The Ombudsman - A Challenge," International Bar Journal, November 1971, "The Ombudsman - Revisited," International Bar Journal, May 1975, and "State Ombudsman Legislation in the United States," University of Miami Law Review, vol. 29, Spring 1975.
Ruth Cooperrider, Deputy Ombudsman and Legal Counsel 
State of Iowa - Office of Citizens' Aide/Ombudsman 
Capitol Complex, 215 E. 7th Street; Des Moines, Iowa 50319 
Tel: 515-281-3592; 1-888-426-6283; Fax: 515-242-6007 
E-mail: ruth.cooperrider@legis.state.ia.us 

----------------- 

July 6, 2001 
Sharan Lee Levine, Esq. 
Levine & Levine Office 
427 South Burdick Street 
Kalamazoo, MI 49007 
Ms. Ruth Cooperrider 
Iowa Citizens' Aide/Ombudsman 
215 East 7th Street 
Des Moines, IA 50319-0231 
Dear Sharan and Ruth: 
This letter is being addressed to both of you since you sent me copies of the Report to the House of Delegates which included the Recommendation, the Standards for the Establishment and Operation of Ombudsman, and the report, and I have a number of comments: 
1. Historically, based upon the pioneer efforts of Walter Gellhorn and Kenneth Culp Davis, the Section on Administrative Law as it was then known created the Ombudsman Committee headed by Dr. Davis. The primary concern of the Committee was the legislative type of complaint handler known as the Ombudsman--a term borrowed from Sweden which had established the Office of Ombudsman in 1809. The Committee's efforts resulted in the passage by the House of Delegates of the 1967 Resolution and its Amendment in 1971. This concern with the Legislative Ombudsman was also shared by the International Bar Association, the International Ombudsman Institute, the Federal Bar Association, the Canadian Association of Ombudsmen, and the United States Ombudsman Association. 
2. The current proposed recommendations reminds me of two writings: 
A. A letter from "'Walter Gelhorn in 1981 addressed to the then Section Chairman, Professor Antonia Scalia (now Justice Scalia), objecting to the merger of the Ombudsman Committee into a new committee known as the Public Advocates and Public Representation Committee in which Walter Gellhorn said "The new committee does not seem to me to be adequately or accurately descriptive of the interests previously displayed by the work of the Ombudsman Committee." 
B. Humpty Dumpty of "Alice in Wonderland" fame who said "When I use a word," Humpty Dumpty said, in rather a scornful tone," it means just what I choose it to mean--neither more or less." "The question is," said Alice, "Whether you can make words seem so may different things", "the question is," said Humpty Dumpty, "Which is to be master--that's all."
3. The current proposed recommendations move away from the original purpose of the Committee dealing with the Legislative Ombudsman and results in several diversions:
A. New types of complaint handlers whether from the public or private sectors are entitled to use the term "Ombudsman" thus undoing the efforts of the original mission of the Committee and the other organizations mentioned above. The name itself conveys a promise of impartial and independent complaint handlers which will not be fulfilled in the private sector. 
B. The private sector and the public sector are mixed together in the same pot although their characteristics are different and "the same garment fits all" theory cannot work. 
C. Standards are established which in real life can only be attained by governmental complaint handlers and to mention just two--impartial and independent. But the passage of the current recommendations will permit the private sector to subjectively claim they match the standards and, therefore, are entitled to use the term "Ombudsman", although, in fact, they cannot meet the standards. 
D. Terms are used incorrectly or newly created. Actually, classical Ombudsmen is used only to describe the Swedish Ombudsman, an office created in 1809. Organizational Ombudsman is a term invented by the Committee. Advocate Ombudsman is inconsistent with the impartiality of an Ombudsman who does not represent the government or the complainant in making determinations. Correct terms would be Legislative Ombudsman and Executive Ombudsman--all in the public sector. The use of the word "Ombudsman" in the private sector is wrong and gives an illusion of a promise of impartiality and independence which does not exist. I have already commented on the Advocate's Ombudsman term. 
4. The question may well be asked, "What is the purpose of the new recommendation?" In so far as state and local Ombudsmen are concerned, it may well be stated --"if nothing is wrong, why fix it?" As to the Federal Government, the 1969 Resolution and its 1971 Amendment provides for experimentation. The purpose appears to be to make legitimate use of the title "Ombudsman for the Private Sector." This is inconsistent with the mission of the Committee and in conflict with the current ABA 1969 Resolution, as amended in 1971--which states that the Section of Administrative Law is authorized to present the views of the association and to encourage the establishment of Ombudsmen in accordance with the provisions of this resolution by all necessary and appropriate means. 
5. Pursuant to that resolution, the Ombudsman Committee issued in 1974 a Model Ombudsman Statute for State Govemments which in a comment to the Section 2 showing the term "Ombudsman" in the title; "however, the term "Ombudsman" should be used only when the legislation provides for an independent official who receives complaints against government agencies and, who after investigation, may, if the complaints are justified, make recommendations to remedy the complaints." 
6. The recommendations and standards would be more in line with the historic mission of the Committee section and ABA if limited to the Government Leuislative Ombudsman and perhaps the Governmental Executive Ombudsman. It is regrettuble that today the word "Ombudsman" is applied in the private sector. I believe the effort of the Committee to control the non-governmental areas in the current proposal will have the opposite effect. 
Sincerely yours, 
Bernard Frank 

