
July 19, 2001

Dear

RE:
Ombudsman Standards

Report and Recommendation to the American Bar Association

The Canadian Ombudsman Association has followed the development of the Report and Recommendations on Ombudsman for the past few years and has occasionally provided the Steering Committee our comments in writing and by participation at one of the Steering Committee meetings in March 2000.  Because we are discouraged by the evolution of the document, we think it may be important that we provide our comments to you at this time.

The Committee’s purpose, as we understand it, was to draft a document that would acknowledge changes to the Ombudsman institution and, in recognition of those changes, update and expand the ABA’s 1969 resolution.  One substantive goal was to ensure that the new definition included executive, internal and other “ombudsman” who were not included by the 1969 definition.  It does not appear that the committee gave serious consideration to the reasons that the existing standards excluded those roles.  Instead, the Committee decided to redefine the word “ombudsman”, irrespective of the likelihood (now fact) that in doing so it would unilaterally redefine and change a valued institution.

It would certainly appear that the Committee has achieved its goal.  However, in the course of redefining the word to include “ombudsman” doing like work, it may have effectively defined the classical Ombudsman out.  That is, in order to include the various models and various kinds of work, the proposed R&R has become so broad that essential characteristics of Ombudsman which the R&R purports to promote have become virtually meaningless for classical Ombudsman.  This is so despite the separate section for Classical Ombudsman.  

The first paragraph of the Standards sets out a definition of “Ombudsman”.  With respect to the authors but with all honesty, our voting members do not recognize themselves, their offices or their work in that definition.

Of equal concern, the Standards state, in footnote #1, that they expand the 1969 resolution to add independence, impartiality and confidentiality as essential characteristics of Ombudsman.  The COA certainly does not take issue with the conclusion that these are, indeed, essential characteristics.  However, we are troubled by the fact that much of what is included in the proposed R&R is inconsistent with the 1969 resolution and by the manner in which the “new” characteristics are detailed.

Independence:

The document indicates that an Ombudsman “must be and appear to be free from interference” etc. in order to achieve the level of independence necessary to the position.  It goes on, however, to negate that statement by suggesting that there need not be the reality of independence (i.e. if an Ombudsman is an employee of the agency) nor the perception of independence (i.e. if an Ombudsman is an employee of the agency).  Rather than actually asserting independence as an essential characteristic of Ombudsman, the document recognizes that an internal Ombudsman cannot, by definition, be independent of the agency.  Instead, the R&R encourages as high a level of independence as is practical/possible in the circumstances of the agency.  This sets real independence as a goal (and, incidentally, one that cannot be achieved by the very internal ombudsman it purports to include) but not a requirement.  Thus the requirement for independence is negated by the document itself.

Impartiality:

The document states that impartiality is an essential characteristic of an Ombudsman but then, in that and a later section, indicates that advocates for designated populations are also Ombudsman.  By definition, these advocates are not impartial and it would be inappropriate if they were.  The concept of advocacy is generally antithetical to that of ombudsman.  But it is clear, in the result, that by this definition an Ombudsman might or might not be impartial and that either can be acceptable.  Thus, the requirement for impartiality is negated by the document itself.

Confidentiality:

The document states that confidentiality is an essential characteristic of an Ombudsman and it clearly is.  However, the document contemplates that “Ombudsman” who cannot offer or assure confidentiality – in cases where that confidentiality is not legislatively asserted and protected – are nonetheless included in the definition of Ombudsman.  (Curiously, it then goes on to ascribe a degree of confidentiality that is beyond that required of classical ombudsman and that renders accountability – for the ombudsman and the agencies in his or her jurisdiction - impossible.)  It must be, then, that confidentiality is encouraged and those holding Ombudsman positions are expected to provide the greatest level of confidentiality that they can and to protect that confidentiality to the greatest extent lawfully possible.  But it is implicit in that premise that fully protected confidentiality will not always be offered by all Ombudsman.  If so, the requirement for confidentiality is negated by the document itself.

Thus, while the document purports to recognize independence, impartiality and confidentiality as essential characteristics of Ombudsman, the document in fact negates each as an essential characteristic.  In the result, we can only conclude that the effect of this R&R is to erode the 1969 ABA resolution and to unnecessarily dilute the institution of Ombudsman.

We are fully aware that a great deal of honest and thoughtful effort was necessary in the creation of this document and we regret that we feel compelled to take such a negative stand respecting its contents.  However, ours is an organization for the promotion of classical Ombudsman and we simply cannot endorse or accept a document that is harmful to the institution that we seek to promote and protect.

We also hope that you will understand the importance that we believe will be accorded to the document in this country and around the world.  The community of Ombudsman in Canada is small but we are seen as leaders in the classical field.  We are aware that the work of Americans in virtually every field of endeavour - due primarily to large numbers and established expertise - can become the accepted standard for Canadians.  Indeed, all of our voting members have, at one time or another, advanced the cause of Ombudsman by reliance on the 1969 ABA resolution.  We mention this in the hope that you will not dismiss our concerns as those of people who will not likely be affected by your work.  The fact is that we will almost certainly be affected.

Of course, we would prefer that the Committee work to promote the elevation of all ombudsman offices to the highest of standards.  However, if the Committee’s purpose is, in fact, to promote and encourage the creation of ombudsman offices of all kinds, it seems to us that it would be helpful if they would consider revising the document to ensure that the interests and characteristics of all Ombudsman are protected and, preferably, enhanced by the new document.

Instead, we note the United States General Accounting Office Report (April 2001) titled “The Role of Ombudsmen [sic] in Dispute Resolution” which speaks to the nature and value of internal ombudsman.  The authors promote the R&R currently under consideration by direct and repeated reference, without mention of the ABA’s 1969 and 1971 standards and with only passing reference to the original meaning of the word “ombudsman” and the nature and purpose of the institution.

This is truly disturbing as it appears to validate the concerns that we and others have repeatedly raised.  That is, the proposed R&R promotes the lowest common denominator rather than creating standards for the strongest and most effective ombudsman institutions.  In the face of the referenced GAO report, it would appear unlikely that the U.S. federal government will have reason to consider the creation of strong, classical Ombudsman offices at all in the future.  This is not an academic concern; with respect, it is a loss to the government of the United States and its people.

We are extremely concerned that the influence of the proposed R&R might eventually have a similar impact in Canada where the classical Ombudsman model has generally been valued and promoted.  It seems to us unnecessary that the offices of classical Ombudsman should be at risk of negative impact when a more carefully crafted definition would be in the interests of all who title themselves “Ombudsman”.   

Yours truly,

Barbara J. Tomkins

President
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