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Hundreds of companies, agencies, and universities have established ombudsman offices that are committed to providing impartial assistance in the resolution of both internal problems and those of its people.  As explained by The Ombudsman Association and the University and College Ombuds Association in their joint letter endorsing the proposed Standards, Athe mission of the organizational ombudsman is to provide a confidential, impartial, independent, and informal process which facilitates a fair and equitable resolution.@  There are, in addition, ombudsmen who field complaints from citizens and address actions or failures to act by government officials, and ombudsmen who protect the interests of vulnerable populations.  Given this great diversity of functions of those called ombudsmen and the recent growth of the offices, a broadly representative committee was jointly sponsored by the Sections of Administrative Law and Regulatory Practice and of Dispute Resolution to develop standards that would guide the creation and operations of such offices to the benefit of the establishing entities and potential users alike.  The current resolution on Standards for the Establishment and Operation of Ombudsman Offices is a result of that four year effort.  The Standards further the ABA=s current legislative priority of encouraging the use of ADR in both the private and public sectors.

While the Standards were initially prepared by the Sections of Administrative Law and Regulatory Practice and of Dispute Resolution, they were revised extensively following negotiations and collaborations with the Commission on Legal Problems of the Elderly and the Senior Lawyers Division.  They are now jointly sponsored by the Section of Administrative Law and Regulatory Practice, the Section of Dispute Resolution, the Commission on Legal Problems of the Elderly, the Section of Business Law, the Senior Lawyers Division, and the Government and Public Sector Lawyers Division.  

The Section of Labor and Employment Law has circulated a Statement in opposition to the proposed Standards.  This memorandum provides a brief response to the major issues raised by Labor and Employment.  The short answer is that ombudsman offices provide an important service in resolving workplace disputes in a comfortable, informal, and expeditious manner.  While a number of legal issues still need to be settled and hence taken into account when establishing an office, it is fully appropriate for the American Bar Association to encourage the use of such offices and to provide guidance to those who do so.  The Statement of the Section of Labor and Employment Law provides counsel as to some of the issues that need to be considered, but it omits the manifest benefits that would stem from providing increased mechanisms within companies for the informal resolution of workplace controversies as opposed to relying exclusively on the litigation model as advocated in the Statement.  It is respectfully submitted that the standards do strike an appropriate balance among these competing considerations and ready for adoption at the annual meeting.

Procedural History.  To ensure that labor issues were taken into account from the outset, the Joint Ombudsman Committee included a liaison from the Section of Labor and Employment Law (L&E) who provided important advice and drafting assistance.  But, others in L&E raised some general issues a year ago with respect to the draft of Standards for Ombudsmen that were then pending before the House of Delegates.  Based in part on their concerns, the sponsoring Sections agreed to withdraw the resolution and to meet with L&E.  A highly productive meeting was held in October, 2000 with Ms. Jana Carey, who was designated by L&E to work with the Joint Committee. The Standards were changed significantly as a result, both improving the Standards and, the Committee believed, meeting most of L&E=s issues.  Following their Council meeting, however, L&E sent a letter asking a number of legal questions and expressing a strong disinclination towards ombudsman offices generally.  Subsequently the Joint Ombudsman Committee received an e-mail proposing a number of changes.  The Committee responded the next day accepting some of the changes and explaining why it would not be able to accommodate others without doing significant damage to the basic premise as to how ombudsmen function.  A detailed answer to the questions propounded in the letter was submitted shortly thereafter.  The Committee heard nothing further until we called Ms. Carey to inquire what had happened at L&E=s Spring Council meeting.  Only then did the Committee learn that L&E had voted to oppose the Standards.

In mid-May, Ronald Levin, Chair of AdLaw, called Mark Dichter, Chair of L&E, and Ms. Carey to discuss the matter.  He asked for a list of issues L&E had with the Standards to the end of opening a dialogue towards seeking common ground.  He was promised that it would be supplied in time to permit such a discussion.  After several weeks, Ms. Carey requested the names of ombudsmen she might contact to learn more about the practical operation of the offices.  The names were supplied, but no contact has been made.  Finally, on July 16 Mr. Levin again asked for the list of issues, and on July 18, three weeks before the annual meeting, Mr. Levin was provided a 12-page Statement in Opposition to the Standards.  That Statement launched a vociferous attack on the Standards, expressing no interest whatever in achieving or exploring a consensual approach to generating standards to guide ombudsmen in employment settings.

The Basic Opposition.  Although the Statement introduces the Section as representing the views of Alawyers who represent employees, unions, and employers,@ in fact the Statement is devoted almost entirely to presenting the views of outside counsel for employers.  This orientation colors the entire analysis and causes the Statement to miss the main thrust and purpose of the Standards.  For example, the introduction to the Statement says C 

There has been no outcry by current or prospective employers of ombudsmen for ABA or other guidance to create a Acookie-cutter@ approach to determining who can and cannot appropriately be called an Aombudsman@ or to establish rules for determining employer liability for notice to and acts and omissions of ombudsman.  The Standards are thus a premature solution to a problem that has not materialized for employers.

It would be singularly inappropriate for a resolution advocating informal means of resolving difficult workplace matters to focus single-mindedly on the views and positions of employers.  Rather, it is essential to reflect the full spectrum of those potentially affected.  And, indeed, the Ombudsman Standards were in fact developed with the full participation of management representatives and are being co-sponsored by the Section of Business Law.

Moreover, this narrow perspective takes no notice of what the Standards are all about. The basic purpose of the Standards, and the animating reason for this extensive project, is set out in the preamble to the Standards themselves:  After reviewing the extensive development of ombudsman offices in a variety of settings and operating by a variety of procedures, the preamble continues  C 

As a result of the various types of offices and the proliferation of different processes by which the offices operate, individuals who come  to the ombudsman office for assistance may not know what to expect, and the offices may be established in ways that compromise their effectiveness.  These Standards were developed to provide advice and guidance on the structure and operation of ombudsman offices so that ombudsman may better fulfill their functions and so that individuals who avail themselves of their aid may do so with greater confidence in the integrity of the process.  Practical and political considerations may require variations from these Standards, but it is urged that such variations be eliminated over time.

Thus, the focus of the Standards was not exclusively on minimizing risks to employers but rather with providing the guidance of performance standards that would help all involved. 

The Statement makes clear throughout that its basic opposition is that its authors do not believe that establishing an ombudsman office is a good idea for employers.  Rather,  the Statement advocates the use of only a formal litigation-type process to resolve employment matters and opposes the use of the informal dispute handling processes provided by such means as ombudsmen.   The decision as to whether to employ a formal, litigation based decision process or to use some sort of ADR always involves a type of cost-benefit analysis.  Each may have significant benefits and each may have significant costs.  It is therefore appropriate to identify such issues to the end that those who are considering the establishment or use of these processes can do so in an enlightened manner.  But, the Statement raises only potentially adverse consequences of ombudsman offices, concerns the Joint Committee believes are substantially overstated.  It does not, however, examine any of the major benefits of the use of ADR in general or ombudsmen in particular.  If a company does not wish to establish such an office that is, of course, its prerogative.  But if a company does decide to create an ombudsman office to address employment matters, the Standards provide guidance as to how it should function to the benefit of all involved.

Notice.  The substantive discussion of the Statement erroneously begins by asserting that the Acenterpiece@ of the Standards is its short section on Notice.  As mentioned above, that is simply not the case.  While notice considerations may indeed be the "centerpiece" of L&E's own concerns, the core of the Standards is its effort to set out the Aessential characteristics@ of ombudsmen, which are independence, impartiality, and confidentiality.  Those three benchmarks are designed to enable the ombudsman, and in this case particularly the organizational ombudsman who addresses employment matters, to work informally to facilitate fair and equitable resolutions of concerns arising in the workplace.

The Standards, in a provision that was drafted by L&E=s Liaison to the Joint Ombudsman Committee, provide:

An ombudsman who functions in accordance with these standards shall not be deemed to be an agent of anyone other that the office of the ombudsman, nor shall any communication to the ombudsman be imputed to anyone else, including the entity in which the ombudsman acts.

The Statement argues that the Standards assert the converse is not true C that if an ombudsman does not function in accordance with the Standards, then notice should be imputed to the entity.  In fact, the Standards are silent on that issue.  In some cases there will be so much management control over the ombudsman that the office is indisputably an agent of management and any communication to that office should be imputed to management; but in other instances, the structure and operation may be such that neither would be appropriate even though the Standards themselves are not met.

The Committee does not wish to rebut L&E=s analysis of the agency issue at this time since its views were supplied in its answer to L&E=s letter of inquiry, and since it is clear that if an ombudsman meets the Standards, then management would lack the control over day to day operations that is essential for someone to be an agent.  See, Restatement (Second) of Agency ' 1.  The Sections would, however, like to address one case that L&E treats as so significant that it is even highlighted in that Section's "Executive Summary":  John Street Leasehold, LLC v. Capital Management Resources, L.P., 2001 WL310629 (S.D.N.Y. 2001). Agency was not at issue in that case, however:  the plaintiff acknowledged from the outset that the ombudsman was an agent of the entity (at *11), and later in the opinion it is made clear that the ombudsman=s commingled responsibilities meant the office was no where near to conformance with the proposed Standards (at *18).  It is therefore highly misleading to cite this case for the proposition asserted.

The reasoning behind the notice provision of the Standards is that if an ombudsman possesses the requisite independence from control of management, operates impartially, and observes the confidentiality described in the Standards then the ombudsman is not an agent of management and notice should not be imputed to management.  Indeed, the way an ombudsman=s office is designed to work is to provide an informal, confidential means to resolve issues of the workplace.  An employee may well not come forward if he or she believes that what is said will be reported to management with attribution.  As a result, the entire premise of the functioning of the office is that what is told to the ombudsman will not be reported in ways that reflect on the employee.  It would, therefore, be unfair to impute that information to management.  It may be, however, that the ombudsman does in fact report to management on a problem (in a way that protects the employee), and in that case the employer would have actual, not imputed, notice.

There is no question but that some of the issues raised in the Statement  are significant: the ABA cannot guarantee confidentiality or that a court will not impute notice.  But the answer is not that all employers should avoid establishing informal means to facilitate workplace matters because of what courts might do.  Rather, it is singularly appropriate for the ABA to provide advice and counsel to those who can make those decisions, and it is also appropriate for companies to protect themselves in this area through careful lawyering.  It is for the companies, agencies, and educational institutions, as well as their employees to decide whether or not such an office will be helpful in addressing the issues that inevitably arise.

Control.  The Statement also expresses concern that under the Standards an employer would not have sufficient direct control over the ombudsman.  The February e-mail proposed allowing full management control over the ombudsman, so long as it was not Afor retaliatory purposes.@  That view was rejected since it would mean that management could change the actions of an ombudsman, and any employee who approached an ombudsman would not know whether the ombudsman=s actions were those of the ombudsman individually or only as a conduit for management.  Surely such an approach would chill the willingness of an employee to come forward to use an informal means of resolving a contentious issue and defeat the very purpose of establishing an informal means of resolving workplace issues.

Further, when contending that management needs more control over an ombudsman, the Statement omits an important section of the Standards.  The lead sentence in the section on Independence (Paragraph C(1)) provides: 

The ombudsman is and appears to be free from interference in the legitimate performance of duties and independent from control, limitation, or a penalty imposed for retaliatory purposes by an official of the appointing entity or by a person who may be subject of a complaint or inquiry. 

Thus, the Standards provide that management is not to interfere with the ombudsman=s discharge of legitimate ombudsman duties, but management continues to enjoy its prerogatives with respect to non-ombudsman functions and if the ombudsman acts illegitimately; the other restrictions apply only to action taken for retaliatory purposes C management did not like the outcome.  Again, the Statement fails to recognize that the hallmark of this project is to establish a workable, informal means within a company that is designed to resolve workplace disputes shy of a formal, litigation-oriented process.

Duties and Powers.  The Statement expresses a number of questions over an ombudsman=s scope of authority and the tools the ombudsman may use to discharge those duties.  The short answer is that Section A provides that the entity establishing an ombudsman should do so by means of a written, publicly available charter that defines the ombudsman=s jurisdiction (and hence areas the ombudsman is not authorized to address) and the means by which the ombudsman is to do so.  Paragraph A(7) provides a list of these potential tools and is designed to be illustrative and not mandatory (Afunction by such means as@).  The Acharter@ is the equivalent of organic legislation.  Thus, the employer can indeed control the overall goals of an ombudsman and the areas in which the ombudsman may and may not work.  But once the office is established and functioning, the Standards provide that it is not appropriate for an employer to try to dictate a result C that is simply inconsistent with the entire theory of the operation.

Opposition to the Policy.  The Statement makes clear that its authors do not believe ombudsman offices as envisioned by the Standards are a good idea or that companies might actually want to establish one.  First, the Standards themselves recognize that a transition period will likely be necessary to bring existing offices into conformity to the Standards.  Second, any company that believes such an office would not help it, need not establish an ombudsman C it is not a required course of action.  Third, the Standards provide that if a company C or agency or any other entity C wishes to establish an office that it calls an ombudsman, that office should meet the essential characteristics that are set out in the Standards, not in cookie-cutter lockstep but rather as performance standards to be met in ways that will ensure the rights of all involved are adequately protected.  Without them, unsuspecting people can be hurt or left to the hazards and expenses of litigation.

Conclusion.  Ombudsmen provide a needed service in a culture striving toward ethical self governance.  These Standards are performance standards that are designed to guide the private and public sectors in establishing and operating offices, to aid consumers in understanding ombudsman offices, and to help ombudsmen be an effective means of helping to resolve disputes and systemic problems confronting us.  The American Bar Association has been a leader in embracing informal means that are carefully designed to protect the rights of participants.  There use has grown and transformed the nature of disputing in America.  This is one of those important issues.

The customary response of the House of Delegates to an opposition of a section to proposals jointly submitted by other sections and divisions is to ask that the resolution be withdrawn and that various parties attempt to work out an accommodation.  That was already done last year.  Negotiations this year have not been successful.  It is therefore time for House of Delegates action.  

The opposition of the Section of Labor and Employment Law is largely based on its view that companies would not want to establish such offices and that legal issues remain with their operation.   The proper course of action is to approve the Standards and thereby provide important guidance to those who wish to make an informed judgement when establishing such an office and those who choose to avail themselves of ombudsman services.
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